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THE   STATE   OF   EMPLOYMENT    IN   THE   ORGANIZED 
INDUSTRIES,  APRIL  1,   1908. 


This  article  presents  the  results  of  the 
Bureau's  first  attempt  at  procuring  sta- 
tistics relating  to  the  state  of  em- 
ployment among  the  organized  trades. 
The  results  of  the  canvass  have  not  been 
all  that  could  be  desired,  owing  to  a 
disinclination  on  the  part  of  many  minor 
organizations  to  fill  out  and  return  the 
schedules.  However,  returns  have  been 
procured  from  a  large  proportion  of  the 
representative  unions  m  the  different  in- 
dustries, and  these  show  in  a  very  satis- 
factory measure  the  conditions  existuig 
in  the  well-organized  trades  throughout 
the  State. 

Schedules  were  sent  out  to  every  local 
labor  organization  in  the  State  during 
the  last  week  in  March  asking,  among 
other  things,  for  the  number  of  members 
idle  and  the  causes  therefor,  on  the  last 
day  of  the  first  quarter  of  the  year  1908, 
i.e.,  March  31.  The  membership  was  not 
obtained  from  all  of  the  unions,  and  as 
it  is  ^'ssential  that  the  membership  of 
the  organizations  be  known  in  order  to 
show  the  state  of  employment  the  re- 
turns from  many  unions  could   not   be 


used  in  this  report.  It  was  very  grati- 
fymg  to  the  Bureau  in  its  attempt  to 
procure  these  statistics  to  find  that  so 
many  union  ofiScials  took  such  a  great 
interest  in  the  work  and  Avere  willing 
to  furnish  complete  information  relating 
to  their  organizations.  Many  organiza- 
tions, however,  repoi-ted  they  were  un- 
able to  state  the  number  of  members 
idle,  no  records  being  kept  by  their  sec- 
retaries, while  a  few  unions,  like  the  mu- 
sicians' organizations,  said  that  the  ciues- 
tions  regarding  employment  were  not  ap- 
plicable to  their  members.  It  is  obvious 
that  these  organizations  cannot  be  con- 
sidered in  this  report.  Two  hundred  and 
nineteen  local  unions,  with  a  total  mem- 
bership of  56,394,  made  complete  re- 
turns, and  it  is  to  these  organizations 
that  the  statistics  given  below  are  eon- 
fined. 

The  following  table  shows  the  number 
of  unions  making  complete  returns,  their 
membership,  and  the  number  and  per- 
centage idle  in  sis  of  the  larger  indus- 
trial cities  in  the  State: 


Number 

Reporting 

Idle  at  End  or  Quarter 

Localities. 

Unions 

Members 

Number 

Percentages 

The  State. 

219 

56,394 

8,902 

15.79 

Boston, 
Worcester, 
Lawrence, 
Brockton, 
Lynn,    . 
New  Bedford 
Other  cities  a 

nd  to 

wns, 

51 
14 
13 
39 
14 
6 
82 

20,949 
2.333 
1,321 

15.580 
2,793 
8,243 
5,175 

3,026 
228 
331 

1,704 
209 

1,216 

2.188 

14.44 
9.77 
25.06 
10.94 
4.04 
43.54 
26.54 
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It  will  be  seen  by  the  preceding  table 
that  the  proportion  of  idleness  in  the 
State,  as  a  whole,  exceeded  that  in  either 
Boston,  Worcester,  Brockton,  or  Lynn, 
while  the  proiDortion  of  idleness  was  less 
in  the  State  as  a  whole  than  in  the  tex- 
tile cities  of  Lawrence  and  New  Bedford. 
Returns  made  by  the  unions  in  Spring- 
field and  Holyoke,  while  not  sufBciently 
representative  to  warrant  presentation 
in  the  preceding  table,  show  a  smaller 
proportion  of  idleness  than  is  shown  in 
the  State  as  a  whole,  while  the  returns 


Causes  of  Idleness. 

Number 

Per- 
centages 

Lack  of  work. 
Lack  of  material,  . 
AVeather,        .... 
Strikes  or  lockouts, 
Disability,     .... 
Other  causes. 

7,626 
398 
113 
247 
475 
43 

85.67 
4.47 
1.27 
2.78 
5.34 
0.05 

TOT.\LS, 

8,902 

100.00 

of  the  unions  in  the  textile  cities  of  Fall 
River  and  Lowell  show  a  considerably 
centage  idle  classified  by  causes. 

The  preceding  table  shows  the  number 
of  members  rei^orted  idle  and  the  per- 
centage idle  classified  by  causes : 

An  examination  of  the  table  shows 
that  "  lack  of  work  "  or  slack  trade  was 
the  principal  cause  of  idleness. 

In  the  next  table  is  shown  the  number 
of  unions  reporting  and  their  member- 
ship, the  number  of  members  idle,  and 
the  percentage  of  idleness,  arranged  by 
industries  classified  according  to  occupa- 
tions. No  attempt  has  been  made  to 
show  what  unions  reported,  it  being  the 
practice  of  the  Bureau  to  present  sum- 
maries only,  and  where  there  was  only 
one  union  of  a  certain  occupation  in  the 
State  it  has  been  classified  under  "  Oth- 
ers," in  order  that  the  identity  of  such 
union  should  not  be  disclosed. 


Number  of  Members  and  Number  Idl 

Occup 


March  31,  1908; 
ations. 


by  Industries  and 


Lndtjsthies  Classified  bt  OccrPATios's. 

NtjMBEB  Reporting 

Number  Idle 
at  End  of 

Percentage 
Idle  at  End 

Unions 

Members 

Quarter 

of  Quarter 

Building  and  Stone  Working. 

76 

13,645 

3,134 

22.97 

Building  Trades. 

es 

S,707 

2,046 

23.50 

Bricklayers,  masons,  and  plasterers,       .... 

s 

1,031 

651 

63.14 

Carpenters,          ........ 

21 

4,485 

790 

17.61 

Electrical  workers,       ....... 

3 

113 

15 

13.27 

Lathers,     ......... 

4 

49 

5 

10.20 

Painters,  decorators,  and  paperhangers. 

11 

1,622 

433 

26.70 

Plumbers,  steamfitters,  and  gasfitters,  .... 

11 

705 

124 

17.59 

Roofers,     ......... 

2 

239 

— 

- 

Sheet  metal  workers,  ....... 

4 

418 

28 

6.70 

Others 

1 

45 

— 

- 

Stone  ]Vorki7io  Trades. 

6 

1,818 

54-5 

29.98 

Granite  cutters,             ....... 

2 

1,390 

292 

21.01 

Quarry  workers,            ....... 

2 

298 

247 

82.89 

Others 

2 

130 

6 

4.62 

Paving  Trades. 

1 

soo 

150 

60.00 

Pavers,       ......... 

1 

300 

150 

50.00 

Building  and  Street  Labor. 

4 

2.820 

393 

13.94 

Building  laborers,         ....... 

4 

2,820 

393 

13.94 

Clothing. 

23 

16,712 

1,489 

8.91 

Boots  and  Shoes. 

17 

16.067 

/  .2.92 

8.04 

Boot  and  shoe  workers. 

17 

16,067 

1,292 

8.04 

Hats,  Caps,  and  Furs. 

1 

80 

60 

75.00 

Cap  makers,        ........ 

1 

80 

60 

75.00 

Garments. 

4 

465 

120 

25.81 

Garment  workers,        ....... 

2 

215 

70 

32.56 

Tailors 

2 

250 

50 

20.00 

Shirts,  Collars,  and  Laundry. 

1 

100 

17 

17.00 

Laundry  workers,         ....... 

1 

100 

17 

17.00 

Food,  Liquors,  and  Tobacco. 

7 

4,801 

528 

11.00 

Food  Products. 

3 

165 

IS 

9.09 

Bakers  and  confectioners,     ...... 

3 

165 

15 

9.09 

Liquors. 

2 

1.536 

28 

1.82 

Brewery  workmen,      ....... 

2 

1,536 

28 

1.82 

Tobacco. 

2 

3,100 

4S5 

16.65 

Cigar  makers,     ........ 

2 

3,100 

485 

15.65 

Leather  and  Rubber  Goods. 

1 

100 

15 

15.00 

Leather  workers,          ....... 

1 

100 

15 

15.00 
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Number  of  Members  and  Number  Idle,  March  31,  1908;   hy  Industries  and 
Occupations  —  Concluded. 


Number  Reporting 

Number  Idle 
at  End  of 

Percentage 
Idle  at  End 

Industries  Classified  by  Occupations. 

Unions 

Members 

Quarter 

of  Quarter 

Metals,  Machinery,  and  Shipbuilding. 

27 

4,224 

569 

13.47 

Iron  and  Steel  Manufacture. 

le 

2,667 

329 

12.34 

Boilermakers  and  helpers,    .          .          . 

1 

200 

15 

7.50 

Iron  molders,      ........ 

4 

401 

100 

24.94 

Machinists,          ........ 

4 

1,942 

187 

9.63 

Pattern  makers,            ....... 

1 

30 

— 

— 

Others 

2 

94 

27 

28.72 

Miscellaneous  Metal  Trades. 

2 

lU 

18 

12.50 

Metal  polishers,            ....... 

2 

144 

IS 

12.50 

Stationary  Enginemen. 

13 

1413 

222 

15.71 

Stationary  enginemen,           ...... 

7 

435 

176 

40.46 

Stationary  firemen,      ....... 

6 

978 

46 

4.70 

Paper  and  Paper  Goods. 

1 

57 

- 

- 

Paper  and  pulp  makers,       ...... 

1 

57 

- 

- 

Printing  and  Publishing,  etc. 

18 

1,657 

159 

9.60 

Printing  and  Publishing. 

16 

1.525 

139 

9.11 

Compositors,       ........ 

11 

590 

69 

11.69 

Printing  pressmen,      ....... 

3 

635 

45 

7.09 

Others,       .          .          .          .                     .          . 

2 

300 

25 

8.33 

Bookbinding  and  Blankbook  Making. 

~1 

32 

7 

21.88 

Bookbinders,      ........ 

1 

32 

7 

21.88 

Stereotyping. 

1 

100 

IS 

13.00 

Stereotypers,      ........ 

1 

100 

13 

13.00 

Public  Employment. 

3 

455 

353 

77.58 

City  employees,            ....... 

3 

455 

353 

77.58 

Restaurant  and  Betail  Trade. 

5 

1,003 

43 

4.29 

Hotels  and  Restaurants. 

2 

353 

20 

5.67 

2 

353 

20 

5.67 

Retail  Trade. 

3 

6.50 

23 

3.64 

3 

650 

23 

3.54 

Textiles. 

14 

3,903 

1,528 

39.15 

Cotton  Goods. 

12 

3,39S 

1,408 

41.44 

3 

437 

92 

21.05 

Mule  spinners,    ........ 

4 

505 

99 

19.60 

Others 

5 

2,456 

1,217 

49.55 

Woolen  Goods. 

o 

505 

■120 

23.76 

Wool  sorters,      ........ 

2 

505 

120 

23.76 

30 

8,056 

817 

10.14 

Railroads. 

18 

2,929 

222 

7.58 

Car  workers,       ........ 

4 

752 

204 

27.13 

Conductors,         ........ 

1 

60 

— 

— 

Maintenance  of  way  employees,    ..... 

1 

89 

11 

12.36 

Railway  clerks,              ....... 

3 

415 

6 

1.45 

Street  and  electric  railway  employees,  .... 

6 

1,438 

1 

0.07 

Others 

1 

175 

— 

— 

.  Teaming. 

9 

3.866 

557 

14-41 

Teamsters.           ........ 

8 

3,806 

557 

14.63 

Stable  workers,             ....... 

1 

60 

— 

— 

Freight  Handling. 

1 

575 

25 

4.35 

Longshoremen,  ........ 

1 

575 

25 

4.35 

Telegraphs. 

u 

686 

13 

1.90 

Telegraphers,      .......'. 

4 

686 

13 

1.90 

Wooden  Manufactures. 

4 

901 

210 

23.31 

holsterers,        ........ 

4 

901 

210 

23.31 

Miscellaneous. 

10 

880 

57 

6.48 

Glass  and  Glass  Ware. 

1 

60 

12 

20.00 

1 

60 

12 

20.00 

Barbering. 

7 

675 

20 

2.96 

Barbers,    ......... 

7 

675 

20 

2.96 

Theatres  and  Music. 

2 

145 

25 

17.24 

1 

45 

15 

33.33 

Others,       .          . 

1 

100 

10 

10.00 

Totals 

219 

56,394 

8,902 

15.79 
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The  industry  sho-n-ing  the  largest  pro- 
portion of  idleness  was  Public  Employ- 
ment, 77.58  per  cent  of  the  members  of 
the  unions  being  unemployed  at  the  end 
of  March.  This  condition  of  affairs  was 
largely  due  to  the  laying  off  of  city  em- 
ployees in  Boston.  Then  follow,  Hats, 
Caps,  and  Furs  with  75.00  per  cent  idle. 
Paving  Trades,  with  50.00  per  cent  idle 
and  Cotton  Goods,  with  41.44  per  cent 
idle. 

The  occupations  showing  the  gi-eatest 
amount  of  unemployment  were  the 
quarry  workers,  with  82.89  per  cent  idle, 
due  to  a  strike  of  200  members ;  city  em- 
ployees, with  77.58  per  cent  idle;  cap 
makers,  with  75.00  per  cent  idle;  brick- 
layers, masons,  and  plasterers,  with  63.14 


per  cent;  miscellaneous  cotton-mill  op- 
eratives, with  49.55  per  cent  idle;  and' 
stationary  enginemen,  with  40.46  per 
cent  idle. 

It  will  be  observed  that  in  the  cases 
of  conductors  on  railroads  and  of  em- 
l^loj'ees  on  street  and  electric  railways 
practically  no  members  are  reported  as 
idle.  On  inquiry  it  has  been  found  to  be 
the  practice  of  the  companies  to  retain 
their  higher  grade  employees  during  a 
dull  season  by  assigning  the  surplus 
number  of  such  employees  to  work  of  a 
less  high  grade,  suspending  for  the  time 
the  inferior  men. 

The  next  table  shows  the  causes  of 
idleness  in  detail,  by  industries  classified 
by  occupations: 


Membership  and  Causes  of  Idleness,  March  31, 1908;  hy  Industries  and  Occupations. 


Industries  Classified  bt  Occupations 

Member- 
ship of 
Unions 

Number  of  Members  Idle  on  Account  of  — 

Total 

Number 

of 

Reports 

Lark  of 

Lack  of 

Weather 

Strike  or 

Disability 

Other    1 

Members 

ing 

Work 

Material 

Lockout 

Reasons  ' 

Idle 

Building  and  Stone  Working. 

13,645 

2,483 

178 

113 

208 

151 

1 

3,134 

Building  Trades. 

8,707 

1,837 

24 

103 

8 

73 

1 

2  046 

Bricklayers,  masons,  and  plasterers, 

1,031 

605 

7 

3 

- 

36 

— 

651 

Carpenters,    ..... 

4,485 

640 

17 

100 

8 

24 

1 

790 

Electrical  workers. 

113 

14 

- 

- 

- 

1 

- 

15 

Lathers,          ..... 

49 

5 

- 

— 

- 

- 

- 

5 

Painters,     decorators,     and     paper- 

hangers,     ..... 

1,622 

426 

- 

— 

— 

7 

— 

433 

Plumbers,  steamfitters,  and  gasfitters, 

705 

119 

- 

— 

— 

5 

— 

124 

Roofers,          ..... 

239 

- 

- 

— 

— 

— 

— 

— 

Sheet  metal  workers. 

418 

28 

— 

— 

— 

— 

- 

28 

Others,           ..... 

45 

— 

— 

— 

- 

— 

- 

— 

Stone  WorkiTig. 

1,818 

161 

154 

— 

200 

30 

— 

545 

Granite  cutters,      .... 

1,390 

108 

154 

— 

— 

30 

— 

292 

Quarry  workers,     .... 

298 

47 

- 

- 

200 

- 

- 

247 

Others,           ..... 

130 

6 

— 

— 

— 

— 

— 

6 

Paving. 

soo 

150 

— 

— 

— 

— 

— 

150 

Pavers,           ..... 

300 

150 

- 

— 

- 

— 

— 

150 

Building  and  Street  Labor. 

2.8-20 

335 

- 

10 

- 

48 

- 

393 

Building  laborers. 

2,820 

335 

- 

10 

- 

48 

~ 

393 

Clothing. 

16.712 

1,106 

220 

- 

4 

154 

5 

1,489 

Boot^  and  Shoes. 

16.067 

922 

220 

- 

- 

130 

- 

1,292 

Boot  and  shoe  workers. 

16,067 

922 

220 

— 

- 

150 

— 

1,292 

Hats,  Caps,  and  Furs. 

80 

60 

— 

— 

— 

— 

— 

60 

Cap  makers,             .... 

80 

60 

— 

— 

— 

— 

- 

60 

Gartnents. 

465 

110 

— 

— 

4 

1 

5 

120 

Garment  workers. 

215 

70 

— 

— 

_ 

— 

— 

70 

Tailors. 

250 

40 

- 

— 

4 

1 

5 

50 

Shirts,  Collars,  and  Laundry. 

100 

H 

— 

— 

- 

3 

— 

17 

Laundry  workers. 

100 

14 

- 

- 

- 

3 

- 

17 

Food,  Liquors,  and  Tobacco. 

4,801 

510 

- 

- 

1 

16 

1 

528 

Food  Products. 

165 

13 

- 

- 

- 

2 

- 

15 

Bakers  and  confectioners. 

165 

13 

- 

— 

- 

2 

— 

15 

Liquors. 

1,536 

22 

— 

- 

; 

4 

1 

28 

Brewery  workmen. 

1,536 

22 

— 

— 

1 

4 

1 

28 

Tobacco. 

3,100 

475 

— 

— 

— 

10 

— 

485 

Cigar  makers,          .... 

3,100 

475 

- 

- 

- 

10 

- 

485 

Leather  and  Bubher  Goods. 

100 

10 

- 

- 

- 

5 

- 

15 

Leather  workers,    .... 

100 

10 

- 

- 

- 

5 

- 

15 
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Membership  and  Causes  of  Idleness,  March  31, 1908;  by  Industries  and  Occupations 

—  Concluded. 


Industries  Classified  by  Occupations. 


Metals,    Machinery,    and    Ship- 
building. 

Iron  and  Steel  Manufacture. 
Boilermakers  and  helpers, 
Iron  inolders,  .  .  .  . 

Machinists.    .  .  .  .  . 

Pattern  makers,      .  .  .  . 

Others, 

Miscellaneous  Metal  Trades. 
Metal  polishers,      .  .  .  . 

Stationary  Enginemen. 
Stationary  enginemen,    . 
Stationary  firemen. 

Paper  and  Paper  Goods. 

Paper  and  pulp  makers, 

Printing  and  Publishing,  etc. 

Printing  and  Publishing. 
Compositors,  ... 

Printing  pressmen. 
Others,  .... 

Bookbinding  and  Blankhook  Making 
Bookbinders, 

Stereotyping. 
Stereotypers, 

Public  Employment. 

City  employees,      ... 

Restaurant  and  Retail  Trade. 

Hotels  and  Re.'itaurants. 
Cooks,  waiters,  and  porters,     . 

Retail  Trade. 
Retail  clerks. 

Textiles. 

Cotton  Goods. 
Loomfixers,  .... 
Mule  spinners. 
Others,  .... 

Woolen  Goods. 
Wool  sorters. 

Transportation. 

Railroads. 
Car  workers. 

Conductors,  .... 
Maintenance  of  way  employees. 
Railway  clerks,       .  .  . 

Street  and  electric  railway  employ 

ees,   .... 
Other,  .... 

Teaming. 
Stablemen,    .... 
Teamsters,     .  .    ■       . 

Freight  Handling. 
Longshoremen, 

Telegraphs. 
Telegraphers, 

Wooden  Manufactures. 

Carriage  and  wagon  workers,  wood- 
workers, uphoLsterers,  etc.,  . 

Miscellaneous. 

Barbering. 
Barbers,         .  .  .  .  . 

Glass  and  Glassware. 
Glass  workers,         .  .  .  . 

Theatres  and  Music. 
Theatrical  stage  employees,     . 
Others,  .  .  .  .  . 

Totals,  .         .         .         . 


Member- 
ship of 
Unions 
Report- 
ing 


4,224 

2,667 
200 
401 

1,942 

30 

94 

lU 

144 

1.A13 
435 
97S 

57 

57 

1,657 

1 ,525 
590 
635 
300 
32 
32 
100 
100 

455 

455 

1,003 

353 
353 
650 
650 

3.903 

3,398 
437 
505 

2,456 
505 
505 

8,056 

2,929 

752 

60 

89 

415 

1,438 
175 

3,866 
60 

3,S06 
675 
575 
686 
686 

901 

901 

880 

675 

675 
60 
60 

1J,5 
45 

100 

56,394 


Number  of  Members  Idle  on  Account  of  — 


Lack  of     Lack  of    Tr^otho,   Strike  or  rii=.„k!iif,.     Other 
Work    I  Material    "^^^^^^^^    Lockout  Disability  ^^^^^^ 


498 

299 
12 
87 

173 


12 

12 

187 

151 

36 


350 

350 


16 
16 
19 
19 

1,497 

1,377 

92 

70 

1,215 

120 

120 

789 

219 
204 

11 

4 


557 
557 

13 
13 

204 

204 

54 

19 
19 
10 
10 
25 
15 
10 

7,626 


398 


113 


26 


_ 

3 

— 

11 

- 

14 

6 

- 

6 

— 

20 

15 

20 

5 

- 

10 

43 


247 


475 


43 


Total 
Number 

of 

Members 

Idle 


569 

329 

15 

100 

187 

27 
18 
18 
222 
176 
46 


159 

139 
69 
45 
25 
7 
7 
IS 
13 

353 

353 

43 

20 
20 
23 
23 

1,528 

1 ,408 

92 

99 

1,217 

120 

120 

817 

222 
204 

11 


5.57 

557 
25 
25 
IS 
13 

210 


210 

57 

20 
20 


15 
10 


8,902 
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The  percentages  of  members  of  trade 
unions,  employed  in  the  different  indus- 


tries, "who  were  idle  on  March  31,  1908, 
are  shown  in  the  following:  table : 


Causes  of  Idleness,  March  31,  1908;  by  Industries. 


Industries. 


Percentage  Idle  on  Account  of  — 


Lack  of 
Work 


Lack  of 
Material 


Unfavor- 
able 
Weather 


Strike  or 
Lockout 


Disability 


Other 
Reasons 


Building  and  Stone  Working, 

Building  trades, 

Stone  working, 

Paving, 

Building  and  street  labor, 

Clothing,    . 

Boots  and  shoes, 

Hats,  caps,  and  furs. 

Garments, 

Shirts,  collars,  and  laundry. 

Food,  Liquors,  and  Tobacco, 

Food  products. 

Liquors,    .... 

Tobacco,  .... 

Leather  and  Bubher  Goods, 

Metals,  Machinery,  and  Shipbuilding, 

Iron  and  steel  manufacture. 
Miscellaneous  metal  trades. 
Stationary  enginemen. 

Paper  and  Paper  Goods,     . 

Printing  and  Publishing,  etc 

Printing  and  publishing, 
Bookbinding  and  blankbook  ma 
Stereotyping,     . 

Public  Employment, 

Restaurant  and  Retail  Trade, 

Hotels  and  restaurants, 
Retail  trade, 

Textiles,     .... 

Cotton  goods,     . 
Woolen  goods,  . 

Transportation, 

Railroads, 
Teaming, 
Freight  handling, 
Telegraphs, 

Wooden  Manufactures, 

Miscellaneous,   . 

Barbering, 

Glass  and  glassware,  . 

Theatre  and  music,     . 

Totals, 


king. 


79.23 

89.  7S 

29.54 

100.00 

S5 .  24 

74.28 

71.36 

100.00 

91.67 

82.35 

96.59 

86.67 
78.57 
97.94 

66.67 

87.52 

90. 8S 
66.67 
84.23 


56.60 

52  5'' 

100 ! 00 

76.92 

99.15 

81.40 

80.00 
82.61 

97.97 

97.80 
100.00 

96.57 

98.65 
100.00 

100.00 
97.14 

94.74 

95.00 

83.33 

100 . 00 


85.67 


5.68 

1.17 
28.26 


14.77 

17.03 


3.60 

5.04 


6.64 

0,39 
36.70 


0.27 

3.33 

0.19 

3.57 

4.57 

33.33 
9.01 

5.03 


4.82 

3.57 
5.50 


10.34 

11.61 

0.84 
17.65 

3.03 

13.33 

14.29 

2.06 

33.33 

7.56 

8.51 

6.76 


36.48 

39.57 

23.08 
0.85 

18.60 

20 .  00 
17.39 


3.43 

1.35 


100.00 


2.86 

5.26 

5.00 
16.67 


5.34 


0.03 

0.05 


0.34 

4.16 

0.19 

3.57 


0.35 

0.61 


1.89 

2.16 


2.03 

2.20 


0.48 


The  above  table  is  very  readily  com- 
prehended after  an  explanation  of  the 
manner  of  reading  the  same.  Take  for 
instance  Building  Trades :  According  to 
the  table  shown  on  page  180  the  total 
membership  reported  was  8,707.  The 
total  number  of  idle  members  was  2,046, 
or  23.50  per  cent.  Of  those  idle  on 
March  31,  1908,  89.78  per  cent  were  idle 
on  account  of  lack  of  work;  5.04  per 
cent  on  account  of  unfavorable  weather, 
and  3.57  per  cent  on  account  of  disa- 
bility. In  other  words,  out  of  the  total 
number  idle  (2,046)  about  90  (89.78  per 
cent)  out  of  every  one  hundred  persons 


idle  were  idle  on  account  of  lack  of 
work;  one  (1.17  per  cent)  out  of  every 
one  hundred  persons  were  idle  on  ac- 
count of  lack  of  material;  five  out  of 
eveiy  one  hundred  (5.04  per  cent)  were 
idle  on  account  of  imfavorable  weather; 
less  than  one-half  (0.39  per  cent)  out  of 
every  one  hundred  were  idle  on  account 
of  strike  or  lockout;  over  three  (3.57 
per  cent)  out  of  evei-y  one  hundred  per- 
sons idle  were  idle  on  account  of  some 
disability.  The  other  lines  of  the  table 
may  be  read  in  a  similar  manner,  the 
percentages  given  adding  across  to  100 
in  each  instance. 
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RECENT    COURT    DECISIONS    AFFECTING    LABOR. 


I.    The  Federal  Employers'  lilability  I<aw  Held  Uncon«tti(ationaI. 

On  January  6,  1908,  the  Supreme  Court  of  the  United  States  rendered  a 
decision  in  the  cases  of  Howard  v.  The  Illinois  Central  E.E.  Co.  and  Brooks 
V.  Southern  Pacific  Co.,  28  Sup.  Ct.  141,  declaring  the  Federal  Employers' 
Liability  Law  unconstitutional,  as  it  regulated  intrastate  as  well  as  interstate 
commerce.  It  was  expressly  held  that  if  the  act  could  be  interpreted  as  apply- 
ing only  to  interstate  commerce  it  would  be  constitutional.  But  as  it  was  im- 
possible, under  any  fair  interpretation,  to  separate  that  part  which  applied 
to  interstate  from  that  which  applied  to  intrastate  commerce,  the  entire  law 
was  held  void. 

In  the  early  part  of  January,  1907,  this  law  was  held  unconstitutional  by 
the  Circuit  Court  of  the  United  States  for  the  Western  District  of  Tennessee 
in  the  case  of  Howard  v.  The  Illinois  Central  E.E.  Co.,  148  Fed.  997,  and  by 
the  Circuit  Court  of  the  United  States  for  the  Western  District  of  Kentucky 
in  the  case  of  Brooks  v.  Southern  Pacific  Co.,  148  Fed.  986.  Later  in  the 
year  the  act  was  declared  constitutional  by  the  Circuit  Court  of  the  United 
States  for  the  Southern  Division  of  the  Eastern  District  of  Georgia  in  the 
case  of  Snead  v.  Central  of  Georgia  Ey.  Co.,  151  Fed.  608,  by  the  Circuit 
Court  of  the  United  States  for  the  District  of  Minnesota  in  the  case  of  Kelley 
V.  Great  Northern  Ey.  Co.,  153  Fed.  211,  and  by  the  Circuit  Court  of  the 
United  States  for  the  Eastern  Division  of  the  Eastern  District  of  Arkansas 
in  the  case  of  Spain  v.  St.  Louis  &  San  Francisco  E.E.  Co.,  151  Fed.  522. 

The  two  decisions  declaring  the  law  void  were  reviewed  by  this  Bureau 
in  Labor  Bulletin  No.  49,  May,  1907,  pp.  305-308j  and  the  decisions  in 
favor  of  the  law's  constitutionality  were  considered  in  Labor  Bulletin  No. 
54,  November,  1907,  pp.  185,  186. 

The  decision  of  the  Supreme  Court  of  the  United  States  was  not  unani- 
mous, Chief  Justice  Fuller  and  Justices  White,  Day,  Peckham,  and  Brewer 
being  of  the  opinion  that  the  law  was  unconstitutional,  while  Justices  Moody, 
Harlan,  McKenna,  and  Holmes  held  dissenting  opinions.  The  justices  dis- 
senting were  of  the  opinion  that  the  act  might  be  interpreted  as  applying 
only  to  employees  while  engaged  in  interstate  commerce,  and  so  would  be 
constitutional. 

Justice  A^^iite  delivered  the  opinion  of  the  Court: 


To  dispose  of  these  eases  it  is  neces- 
sary to  decide  a  fundamental  question 
which  is  equally  decisive  as  to  both. 
They  were  argued  at  the  bar  together, 
and  because  of  their  unity  have  been 
considered  at  the  same  time. 

.  .  .  Recovery  was  sought  in  each  case 
of  damages  occasioned  by  the  death  of 
the  respective  intestates  while  serving  as 
a  fireman  on  a  locomotive  actually  en- 
gaged in  moving  an  interstate  commerce 
train.  In  each  of  the  cases  it  was  alleged 
that  the  intestate  met  his  death  through 


no  fault  of  his,  but  solely  through  the 
fault  of  employees  of  the  company,  who 
were  his  fellow-servants.  In  both  the 
right  of  action  was  expressly  based  upon 
the  act  of  Congress  of  July  11, 1906,  en- 
titled, "  An  Act  relating  to  liability  of 
common  carriers  in  the  District  of  Co- 
lumbia and  Territories  and  common  car- 
riers engaged  in  commerce  between  the 
States  and  between  the  States  and  for- 
eign nations  to  their  employees."  By 
demurrer  in  each  of  the  cases  the  act 
relied  upon  was  assailed  as  being  repug- 
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nant  to  the  Constitution  of  the  United 
States.  In  both  cases  the  Department 
of  Justice,  en  behalf  of  the  United 
States,  asked  to  be  allowed  to  intervene 
for  the  purpose  of  supporting  the  con- 
stitutionality of  the  act.  In  the  first 
(the  Howard)  case  this  request  was 
granted.  In  the  second  (the  Brooks) 
case  the  court,  while  denying  the  request 
upon  the  ground  that  it  knew  of  no  law 
authorizing  such  an  intervention  simph^ 
because  the  validity  of  an  act  of  Con- 
gress was  drawn  in  question,  neverthe- 
less pennitted  the  United  States  to  be 
heard  as  a  friend  of  the  court.  In  both 
cases  the  act  was  held  to  be  unconstitu- 
tional, the  demun-er  was  sustained  and 
the  declarations  dismissed.  These  direct 
writs  of  error  were  then  prosecuted,  and 
at  bar  the  cases  have  been  argued,  by 
printed  brief  and  orally,  not  only  by  the 
parties  in  interest,  but  on  behalf  of  the 
United  States  through  the  Attorney-Gen- 
eral as  a  friend  of  the  court. 

As  the  issue  to  be  decided  is  whether 
the  courts  below  were  right  in  holding 
that  the  act  of  Congress,  which  was  the 
basis  of  the  respective  causes  of  action, 
was  repugnant  to  the  Constitution  of  the 
United  States,  we  reproduce  the  text  of 
that  act. 

Chapter  3073.     Ax  act  relating  to  the 

LIABILITY    OF    COMMON    CARRIERS    IN    THE    DIS- 
TRICT   OF    Columbia    and    Territories    and 

COMMON   carriers   ENGAGED   IN   COMMERCE   BE- 
TWEEN THE  States  and  between  the  States 

AND    FOREIGN   NATIONS   TO    THEIR    EMPLOYEES. 

Be  it  enacted  by  the  Senate  and  House  of  Rep- 
resentatives of  the  United  States  of  America  in 
Congress  assembled,  That  every  common  carrier 
engaged  in  trade  or  commerce  in  the  District  of 
Columbia,  or  in  any  Territory  of  the  United 
States,  or  between  the  several  States,  or  be- 
tween any  Territory  and  another,  or  between 
any  Territory  or  Territories  and  any  State  or 
States,  or  the  District  of  Columbia,  or  with 
foreign  nations,  or  between  the  District  of 
Columbia  and  any  State  or  States  or  foreign 
nations,  shall  be  liable  to  any  of  its  employees, 
or,  in  the  case  of  his  death,  to  his  personal 
representative  for  the  benefit  of  his  widow  and 
children,  if  any;  if  none,  then  for  his  parents; 
if  none,  then  for  his  next  of  kin  dependent 
upon  him,  for  all  damages  which  may  result 


from  the  negligence  of  anj-  of  its  officers,  agents, 
or  employees,  or  by  reason  of  any  defect  or 
insufficiency  due  to  its  negligence  in  its  cars, 
engines,  appliances,  machinery,  track,  roadbed, 
ways  or  works. 

Sec  2.  That  in  all  actions  hereafter  brought 
against  any  common  carriers  to  recover  dam- 
ages for  personal  injuries  to  an  employee,  or 
where  such  injuries  have  resulted  in  his  death, 
the  fact  that  the  emplo3'ee  may  have  been 
guilty  of  contributory  negligence  shall  not  bar 
a  recovery  where  his  contributor}^  negligence 
was  slight  and  that  of  the  employer  was  gross 
in  comparison,  but  the  damages  shall  be  dimin- 
ished by  the  jury  in  proportion  to  the  amount 
of  negligence  attributable  to  such  employee. 
All  questions  of  negligence  and  contributory 
negligence  shall  be  for  the  jury. 

Sec  3.  That  no  contract  of  employment, 
insurance,  relief,  benefit,  or  indemnity  for  in- 
jury or  death  entered  into  by  or  on  behalf  of 
any  employee,  nor  the  acceptance  of  any  such 
insurance,  relief,  benefit,  or  indemnity  by  the 
person  entitled  thereto,  shall  constitute  any 
bar  or  defense  to  any  action  brought  to  recover 
damages  for  personal  injuries  to  or  death  of 
such  emploj'ee:  Provided,  however,  That  upon 
the  trial  of  such  action  against  any  common 
carrier  the  defendant  may  set  off  therein  any 
sum  it  has  contributed  toward  any  such  insur- 
ance, relief,  benefit,  or  indemnity  that  may 
have  been  paid  to  the  injured  employee,  or  in 
case  of  his  death  to  his  personal  representative. 

Sec  4.  That  no  action  shall  be  maintained 
under  this  act  unless  commenced  within  one 
year  from  the  time  the  cause  of  action  accrued. 

Sec.  5.  That  nothing  in  this  act  shall  be 
held  to  limit  the  duty  of  common  carriers  by 
railroads  or  impair  the  rights  of  their  employees 
under  the  safety-appliance  act  of  March  second, 
eighteen  hundred  and  ninet}--three,  as  amended 
April  first,  eighteen  hundred  and  ninety-six, 
and  March  second,  nineteen  hundred  and  three. 
Approved  June  11,  1906. 

...  In  testing  the  constitutionality  of 
the  act,  we  must  confine  ourselves  to  the 
power  to  pass  it  and  may  not  consider 
evils  which  it  is  supposed  will  arise  from 
the  execution  of  the  law,  whether  they 
be  real  or  imaginary. 

.  .  .  The  nature  and  extent  of  the 
power  of  Congress  to  regulate  commerce 
.  .  .  has  been  so  often  here  considei'ed 
and  has  been  so  fully  elaborated  in  re- 
cent decisions,^  .  .  .  that  we  content  our- 
selves, for  the  purposes  of  this  case,  with 
repeatmg  the  broad  definition  of  the 
commerce  power  as  expounded  by  ]\Ir. 


>  Lottery  Case,  1S8  U.  S.  321,  345,  et  seq.;  Northern  Securities  Co.  v.  United  States,  193  U.  S.  197,  335. 
and  cases  cited. 
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Chief  Justice  Marshall  in  Gibbons  v. 
Ogden,  9  Wheat.  1,  196,  where  he  said : 

"  We  are  now  arrived  at  the  inquiry, 
What  is  this  power?  It  is  the  power 
to  regulate;  that  is,  to  prescribe  the  rule 
by  which  commerce  is  to  be  governed. 
This  power,  like  all  others  vested  in  Con- 
gress, is  complete  in  itself,  may  be  exer- 
cised to  its  utmost  extent  and  acknowl- 
edges no  limitations  other  than  are  pre- 
scribed in  the  Constitution.  ...  If,  as 
has  always  been  understood,  the  sov- 
ereignty of  Congress,  though  limited  to 
specified  objects,  is  plenary  as  to  those 
objects,  the  power  over  commerce  with 
foreign  nations,  and  among  the  several 
States,  is  vested  in  Congress  as  abso- 
lutely as  it  would  be  in  a  single  govern- 
ment, having  in  its  constitution  the  same 
restrictions  on  the  exercise  of  the  power 
as  are  found  in  the  Constitution  of  the 
United  States." 

Accepting,  as  we  now  do  and  as  has 
always  been  done,  this  comprehensive 
statement  of  the  power  of  Congress,  we 
also  adopt  and  reiterate  the  perspicuous 
statement  made  in  the  same  ease  (p. 
194),  of  those  matters  of  State  control 
which  are  not  embraced  in  the  grant  of 
authority  to  Congress  to  regulate  com- 
merce : 

"  It  is  not  intended  to  say  that  these 
words  comprehend  that  commerce,  which 
is  completely  internal,  which  is  earned 
on  between  man  and  man  in  a  State,  or 
between  different  parts  of  the  same 
State,  and  which  does  not  extend  to  or 
affect  other  States.  Such  a  power 
would  be  inconvenient  and  is  certainly 
unnecessary.  Comprehensive  as  the  word 
'  among '  is,  it  may  veiy  properly  be  re- 
sti'icted  to  that  commerce  which  concerns 
more  States  than  one.  .  .  .  The  genius 
and  character  of  the  whole  Government 
seem  to  be,  that  its  action  is  to  be  ap- 
plied to  aU  the  external  concerns  of  the 
Nation,  and  to  those  internal  concerns 
which  affect  the  States  generally ;  but  not 
to  those  which  are  completely  within  a 
particular  State,  which  do  not  affect 
other  States,  and  with  which  it  is  not 
necessary  to  interfere,  for  the  purpose 


of  executing  some  of  the  general  powers 
of  the  Government." 

We  thiiik  the  orderly  discussion  of  the 
question  may  best  be  met  by  disposing  of 
the  affirmative  propositions  relied  on  to 
establish  that  the  statute  conflicts  with 
the  Constitution. 

In  the  first  place,  it  is  asserted  that 
there  is  a  total  want  of  power  in  Con- 
gress in  any  conceivable  aspect  to  regu- 
late the  subject  with  which  the  act  deals. 
In  the  second  place  it  is  insisted  the 
act  is  void,  even  although  it  be  conceded, 
for  the  sake  of  argument,  that  some 
phases  of  the  subject  with  which  it  is 
concerned  may  be  within  the  power  of 
Congress,  because  the  act  is  confined  not 
to  such  phases,  but  asserts  control  over 
many  things  not  in  any  event  within  the 
power  to  regulate  commerce. 

1.  The  proposition  that  there  is  an  ab- 
solute want  of  power  in  Congress  to 
enact  the  statute  is  based  on  the  assump- 
tion that,  as  the  statute  is  solely  ad- 
dressed to  the  regulation  of  the  relations 
of  the  employer  to  those  whom  he  em- 
ploys and  the  relation  of  those  employed 
by  him  among  themselves,  it  deals  with 
subjects  which  cannot  under  any  cir- 
cumstances come  within  the  power  con- 
ferred upon  Congress  to  regulate  com- 
merce. 

As  it  is  patent  that  the  act  does  regu- 
late the  relation  of  master  and  servant 
in  the  cases  to  which  it  applies,  it  must 
follow,  that  the  act  is .  beyond  the 
authority  of  Congress  if  the  i^roposition 
just  stated  be  well  founded.  But  we 
may  not  test  the  power  of  Congress  to 
regulate  commerce  solely  by  abstractly 
considering  the  particular  subject  to 
which  a  regulation  relates,  iirespective 
of  whether  the  regulation  in  question  is 
one  of  interstate  commerce.  On  the 
contrary,  the  test  of  power  is  not  merely 
the  matter  regulated,  but  whether  the 
regulation  is  directly  one  of  interstate 
commerce,  or  is  embraced  within  the 
grant  confeired  on  Congress  to  use  all 
lawful  means  necessary  and  appropriate 
to  the  execution  of  the  power  to  regulate 
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commerce.  "We  thiiik  the  unsoundness 
of  the  contention,  that  because  the  act 
regulates  the  relation  of  master  and  ser- 
vant, it  is  unconstitutional,  because  un- 
der no  circumstances  and  to  no  extent 
can  the  regulation  of  such  subject  be 
within  the  grant  of  authority  to  regu- 
late commerce,  is  demonstrable.  We  say 
this  because  we  fail  to  perceive  any  just 
reason  for  holding  that  Congress  is 
without  power  to  regi;late  the  relation 
of  master  and  sei'\'ant,  to  the  extent  that 
regulations  adopted  by  Congress  on  that 
subject  are  solely  confined  to  interstate 
commerce,  and  therefore  are  within  the 
grant  to  regulate  that  commei'ce  or 
within  the  authority  given  to  use  all 
means  appropriate  to  the  exercise  of  the 
powers  conf en-ed.  To  illustrate :  Take 
the  case  of  an  interstate  railway  train, 
that  is,  a  train  moving  in  interstate  com- 
merce, and  the  regulation  of  which 
therefore  is,  in  the  nature  of  things,  a 
regulation  of  such  commerce.  It  can- 
not be  said  that  because  a  regulation 
adopted  by  Congi-ess  as  to  such  train 
when  so  engaged  in  interstate  commerce 
deals  with  the  relation  of  the  master  to 
the  servants  operating  such  train  or  the 
relations  of  the  servants  engaged  in  such 
operation  between  themselves,  that  it  is 
not  a  regulation  of  interstate  commerce. 
This  must  be,  since  to  admit  the  author- 
ity to  regulate  such  train,  and  yet  to  say 
that  all  regulations  which  deal  with  the 
relation  of  master  and  servants  engaged 
in  its  operation  are  invalid  for  want  of 
power  would  be  but  to  concede  the 
power  and  then  to  deny  it,  or  at  all 
events  to  recognize  the  power  and  yet 
to  render  it  incomplete. 


Because  of  the  reasons  just  stated  we 
might  well  pass  from  the  consideration 
of  the  subject.  We  add,  however,  that 
we  think  the  error  of  the  proposition  is 
shown  by  previous  decisions  of  this 
court.^ 

2.  But  it  is  argiied,  even  though  it  be 
conceded  that  the  power  of  Congress 
may  be  exercised  as  to  the  relation  of 
master  and  servant  in  matters  of  inter- 
state commerce,  that  power  cannot  be 
lawfully  extended  so  as  to  include  the 
regulation  of  the  relation  of  master  and 
servant,  or  of  servants  among  them- 
selves, as  to  things  which  are  not  inter- 
state commerce.  From  this  it  is  insisted 
the  repugnancy  of  the  act  to  the  Con- 
stitution is  clearly  shown,  as  the  face 
of  the  act  makes  it  certain  that  the 
power  which  it  asserts  extends  not  only 
to  the  relation  of  master  and  servant 
and  sel•^'ants  among  themselves  as  to 
things  which  are  wholly  interstate  com- 
merce, but  embraces  those  relations  as 
to  matters  and  things  domestic  in  their 
character  and  which  do  not  come  within 
the  authority  of  Congress.  To  test  this 
proposition  requires  us  to  consider  the 
text  of  the  act. 

Fi'om  the  first  section  it  is  certain  that 
the  act  extends  to  every  individual  or 
corporation  who  may  engage  in  inter- 
state commerce  as  a  conmion  carrier. 
Its  all-embracing  words  leave  no  room 
for  any  other  conclusion.  It  may  in- 
clude, for  example,  steam  railroads,  tele- 
graph lines,  telephone  lines,  the  express 
liusiness,  vessels  of  evei-y  kind,  whether 
steam  or  sail,  ferries,  bridges,  wagon 
lines,  cairiages,  trolley  lines,  etc.  Now, 
the  rule  which  the  statute  establishes  for 


1  The  want  of  power  in  a  State  to  interfere  with  an  interstate  commerce  train,  if  thereby  a  direct 
burden  is  imposed  upon  interstate  commerce,  is  settled  beyond  question.  Mississippi  R.  Com.  v.  Illinois 
Central  R.R.,  203  U.  S.  335,  343,  and  cases  cited;  Atlantic  Coast  Line  R.R.  v.  Wharton  et  al.,  Railroad 
Commissioners,  207  U.  S.  328.  And  decisions,  Sherlock  v.  Ailing,  93  U.  S.  99;  Missouri  Pacific  Ry.  Co. 
V.  Mackey,  127  U.  S.  205;  Minneapolis,  etc.  Ry.  Co.  v.  Herrick,  127  U.  S.  210;  Chicago,  etc.  Ry.  Co.  v. 
Pontius,  157  U.  S.  209;  Tulhs  v.  Lake  Erie  &  Western  R.R.,  175  U.  S.  348,  holding  that  State  statutes 
which  regulated  the  relation  of  master  and  servant  were  applicable  to  those  actually  engaged  in  an  opera- 
tion of  interstate  commerce,  because  the  State  power  existed  until  Congress  acted,  by  necessary  implica- 
tion, refute  the  contention  that  a  regulation  of  the  subject,  confined  to  interstate  commerce,  when  adopted 
by  Congress  would  be  necessarily  void  because  the  regulation  of  the  relation  of  master  and  servant  was, 
however,  intimately  connected  with  interstate  commerce,  beyond  the  power  of  Congress.  And  a  like 
conclusion  also  persuasively  results  from  previous  rulings  of  this  court  concerning  the  act  of  Congress, 
known  as  the  Safety  Appliance  Act.  Johnson  v.  Southern  Pacific  Co.  196  U.  S.  1;  Sehlemmer  v.  Buffalo, 
Rochester,  and  Pittsburg  Ry.  Co.,  205  U.  S.  1. 
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the  purpose  of  determiniug  whetlier  all 
the  subjects  to  which  it  relates  are  to 
be  controlled  by  its  provisions  is  that 
any  one  who  conducts  such  business  be 
a  "  common  carrier  engaged  in  trade  or 
commerce  in  the  District  of  Columbia, 
or  in  any  Temtory  of  the  United  States, 
or  between  the  several  States,"  etc.  That 
is,  the  subjects  stated  all  come  within 
the  statute  when  the  individual  or  cor- 
poration is  a  common  cari'ier  who  en- 
gages in  trade  or  commerce  between  the 
States,  etc.  From  this  it  follows  that 
the  statute  deals  with  all  the  concerns 
of  the  individuals  or  corporations  to 
which  it  relates  if  they  engage  as  com- 
mon carriers  in  trade  or  commerce  be- 
tween the  States,  etc.,  and  does  not  con- 
fine itself  to  the  interstate  commerce 
business  which  may  be  done  by  such 
persons.  Stated  in  another  form,  the 
statute  is  addressed  to  the  individuals 
or  corporations  who  are  engaged  in  in- 
terstate commerce  and  is  not  confined 
solely  to  regulating  the  interstate  com- 
merce business  which  such  persons  may 
do  —  that  is,  it  regulates  the  persons  be- 
cause they  engage  in  interstate  com- 
merce and  does  not  alone  regulate  the 
business  of  interstate  commerce. 

And  the  conclusion  thus  stated,  which 
flows  from  the  text  of  the  act  concern- 
ing the  individuals  or  corporations  to 
which  it  is  made  to  apply,  is  further 
demonstrated  by  a  consideration  of  the 
text  of  the  statute  defining  the  servants 
to  whom  it  relates. 

Thus  the  liability  of  a  common  carrier 
is  declared  to  be  in  favor  of  "  any  of  its 
employees."  As  the  word  "  any  "  is  un- 
qualified, it  follows  that  the  liability  to 
the  servant  is  coextensive  with  the  busi- 
ness done  by  the  employers  whom  the 
statute  embraces;  that  is,  it  is  in  favor 
of  any  of  the  employees  of  all  earners 
who  engage  in  interstate  commerce. 
This  also  is  the  rule  as  to  the  one  who 
otherwise  would  be  a  fellow-serv'ant,  by 
whose  negligence  the  injury  or  death 
may  have  been  occasioned,  since  it  is 
provided  that  the  right  to  recover  on 
the  part  of  any  servant  will  exist,  al- 
though the  injury  for  which  the  carrier 


is  to  be  held  resulted  from  "  the  negli- 
gence of  any  of  its  officers,  agents,  or 
employees." 

The  act  then  being  addressed  to  all 
common  carriers  engaged  in  interstate 
commerce,  and  imposing  a  liability  upon 
them  in  favor  of  any  of  their  employees, 
without  qualification  or  resti'iction  as  to 
the  business  in  which  the  carriers  or 
their  employees  may  be  engaged  at  the 
time  of  the  injury,  of  necessity  includes 
subjects  wholly  outside  of  the  power  of 
Congress  to  regulate  commerce.  With- 
out stopping  to  consider  the  numerous 
mstances  where  although  a  common  car- 
rier is  engaged  in  interstate  commerce 
such  earner  may  in  the  nature  of  things 
also  transact  business  not  interstate  com- 
merce, although  such  local  business  may 
indirectly  be  related  to  interstate  com- 
merce, a  few  illustrations  showing  the 
operation  of  the  statute  as  to  matters 
wholly  independent  of  interstate  com- 
merce will  serve  to  make  clear  the  extent 
of  the  power  which  is  exerted  by  the 
statute.  Take  a  railroad  engaged  in 
interstate  commerce,  having  a  purely 
local  branch  operated  wholly  within  a 
State.  Take  again  the  same  road  having 
shops  for  repairs,  and  it  may  be  for 
construction  work,  as  well  as  a  large  ac- 
counting and  clerical  force,  and  having, 
it  may  be,  storage  elevators  and  ware- 
houses, not  to  suggest  besides  the  possi- 
bility of  its  being  engaged  in  other 
independent  enterprises.  Take  a  tele- 
graph company  engaged  in  the  trans- 
mission of  interstate  and  local  messages. 
Take  an  express  company  engaged  in 
local  as  well  as  in  interstate  business. 
Take  a  trolley  line  moving  wholly  within 
a  State  as  to  a  large  part  of  its  business 
and  yet  as  to  the  remainder  crossing  the 
State  line. 

As  the  act  thus  includes  many  sub- 
jects wholly  beyond  the  power  to  regu- 
late commerce  and  depends  for  its  sanc- 
tion upon  that  authority,  it  results  that 
the  act  is  repugnant  to  the  Constitution 
and  cannot  be  enforced  unless  there  be 
merit  in  the  propositions  advanced  to 
show  that  the  statute  may  be  saved. 

On    the    one   hand,    while    conceding 
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that  the  act  deals  with  all  common  car- 
riers who  are  engaged  in  interstate  com- 
merce because  they  so  engage,  and  in- 
deed, while  moreover  conceding  that  the 
act  was  originally  drawn  for  the  pur- 
pose of  reaching  all  the  employees  of 
railroads  engaged  in  interstate  commerce 
to  which  it  is  said  the  act  in  its  original 
form  alone  related,  it  is  yet  insisted  that 
the  act  is  within  the  power  of  Congress, 
because  one  who  engages  in  mterstate 
commerce  thereby  comes  under  the  power 
of  Congress  as  to  all  his  business  and 
may  not  complain  of  any  regiilation 
which  Congress  may  choose  to  adopt. 
These  contentions  are  thus  summed  up 
in  the  brief  filed  on  behalf  of  the  Gov- 
ernment : 

"  It  is  the  carrier  and  not  its  em- 
ploj-ees  that  the  act  seeks  to  regulate, 
and  the  cairier  is  subject  to  such  regu- 
lations because  it  is  engaged  in  inter- 
state commerce. 

"  By  engaging  in  mterstate  commerce 
the  carrier  chooses  to  subject  itself  and 
its  business  to  the  control  of  Congi'ess, 
and  cannot  be  heard  to  comj^lain  of  such 
regulations. 

"...  It  is  submitted  that  Congress 
can  make  a  common  carrier  engaged  in 
interstate  commerce  liable  to  any  one  for 
its  negligence  who  is  affected  by  it;  and 
if  it  can  do  that,  necessarilj^  it  can  make 
such  carrier  liable  to  all  of  its  em- 
l^loyees." 

On  the  other  hand,  the  same  brief  in- 
sists that  these  propositions  are  irrele- 
vant, because  the  statute  may  be  inter- 
preted so  as  to  confine  its  operation 
wholly  to  interstate  commerce  or  to 
means  appropriate  to  the  regulation  of 
that  subject,  and  hence  relieves  from  the 
necessity  of  deciding  whether,  if  the 
statute  could  not  be  so  constnied,  it 
would  be  constitutional.  In  the  oral 
discussion  at  bar  this  latter  view  was 
earnestly  insisted  upon  by  the  Attorney- 
General.  Assuming,  as  we  do,  that  the 
propositions  are  intended  to  be  alterna- 
tive, we  disregard  the  order  in  which 
they  are  pressed  in  argument,  and  there- 
fore pass  for  a  moment  the  considera- 


tion of  the  proposition  that  the  statute 
is  constitutional,  though  it  includes  aU 
the  subjects  which  we  have  found  it  to 
embrace,  in  order  to  weigh  the  conten- 
tion that  it  is  susceptible  on  its  face  of 
a  different  meaning  from  that  which  we 
have  given  it,  or  that  such  result  can  be 
accomplished  by  the  application  of  the 
rules  of  interpretation  which  are  relied 
upon. 

So  far  as  the  face  of  the  statute  is 
concerned,  the  argument  is  this,  that  be- 
cause the  statute  says  carriei'S  engaged 
in  commerce  between  the  States,  etc., 
therefore  the  act  should  be  interpi'eted 
as  being  exclusively  applicable  to  the 
interstate  commerce  business  and  none 
other  of  such  carriers,  and  that  the 
words  "  any  employee  "  as  found  in  the 
statute  should  be  held  to  mean  any  em- 
ployee when  such  employee  is  engaged 
only  in  interstate  commerce.  But  this 
would  require  us  to  write  into  the  statute 
words  of  limitation  and  restriction  not 
found  in  it.  But  if  we  could  bring  our- 
selves to  modify  the  statute  by  writing  in 
the  words  suggested  the  result  would  be 
to  restrict  the  operation  of  the  act  as 
to  the  District  of  Columbia  and  the  Ter- 
ritories. We  say  this  because  imme- 
diately preceding  the  provision  of  the 
act  concerning  carriers  engaged  in  com- 
merce between  the  States  and  Teiritories 
is  a  clause  making  it  applicable  to 
'•  every  common  carrier  engaged  in  trade 
or  commerce  in  the  District  of  Columbia 
or  in  any  Territory  of  the  United 
States."  It  follows,  therefore,  that  com- 
mon carriers  in  such  Territories,  even 
although  not  engaged  in  interstate  com- 
merce, are  by  the  act  made  liable  to 
"  any "  of  their  employees,  as  therein 
defined.  The  legislative  power  of  Con- 
gress over  the  District  of  Columbia  and 
the  Teiritories  being  plenary  and  not 
depending  upon  the  intei'state  commerce 
clause,  it  results  that  the  provision  as  to 
the  District  of  Columbia  and  the  Ter- 
ritories, if  standing  alone,  could  not  be 
questioned.  Thus  it  would  come  to  pass, 
if  we  could  bring  ourselves  to  modify 
the  statute  by  writing  in  the  words  sug- 
gested, that  is,  by  causing  the  act  to 
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read  "  any  employee  when  engaged  in 
interstate  commerce,"  we  would  restrict 
the  act  to  the  District  of  Columbia  and 
the  Territories,  and  thus  destroy  it  in  an 
important  particular.  To  write  into  the 
act  the  qualifymg  woi'ds,  therefore, 
would  be  but  adding  to  its  provisions  in 
order  to  save  it  in  one  aspect,  and 
thereby  to  destroy  it  in  another;  that  is, 
to  destroy  in  order  to  save  and  to  save 
in  order  to  destroy. 

The  principles  of  construction  invoked 
are  undoubted,  but  are  inapplicable.  Of 
course,  if  it  can  be  lawfully  done,  our 
duty  is  to  construe  the  statute  so  as  to 
render  it  constitutional.  But  this  does 
not  imply,  if  the  text  of  an  act  is  unam- 
biguous, that  it  may  be  rewritten  to  ac- 
complish that  pui'pose.  Equally  clear  is 
it,  generally  speaking,  that  where  a 
statute  contauis  provisions  which  are 
constitutional  and  others  which  are  not, 
effect  may  be  given  to  the  legal  provi- 
sions by  separating  them  from  the  ille- 
gal. But  this  applies  only  to  a  case 
where  the  provisions  are  separable  and 
not  dependent  one  upon  the  other,  and 
does  not  support  the  contention  that  that 
which  is  indivisible  may  be  divided. 
Moreover,  even  in  a  case  where  legal 
provisions  may  be  sevei'ed  from  those 
which  are  illegal,  in  order  to  save,  the 
rule  applies  only  where  it  is  plain  that 
Congress  would  have  enacted  the  legis- 
lation with  the  unconstitutional  provi- 
sions eliminated.  All  these  principles 
are  so  clearly  settled  as  not  to  be  open  to 
controversy.  They  were  all,  after  a  full 
review  of  the  authorities,  restated  and 
reapplied  in  a  recent  case.  Illinois  Cen- 
tral Railroad  v.  McKendree,  203  U.  S. 
514,  and  authorities  there  cited. 

As  the  act  before  us  by  its  terms  re- 
lates to  every  common  carrier  engaged 
in  interstate  commerce  and  to  any  of 
the  employees  of  every  such  earner, 
thereby  regulating  every  relation  of  a 
caiTier  engaged  in  interstate  commerce 
with  its  ser\'ants  and  of  such  servants 
among  themselves,  we  are  unable  to  say 
that  the  statute  would  have  been  enacted 
had  its  provisions  been  restricted  to  the 
limited  relations  of  that  character  which 


it  was  withm  the  power  of  Congress  to 
regulate. 

3.  It  remains  only  to  consider  the  con- 
tention which  we  have  previously  quoted, 
that  the  act  is  constitutional,  although 
it  embraces  subjects  not  within  the 
power  of  Congress  to  regulate  com- 
merce, because  one  who  engages  in  in- 
terstate commerce  thereby  submits  all  his 
business  concerns  to  the  regulating 
power  of  Congress.  To  state  the  propo- 
sition is  to  refute  it.  It  assumes  that 
because  one  engages  in  interstate  com- 
merce he  thereby  endows  Congress  with 
power  not  delegated  to  it  by  the  Con- 
stitution, in  other  words,  with  the  right 
to  legislate  concerning  matters  of  purely 
State  concern.  It  rests  upon  the  con- 
ception that  the  Constitution  destroyed 
that  freedom  of  commerce  which  it  was 
its  purpose  to  preserve,  since  it  treats 
the  right  to  engage  in  interstate  com- 
merce as  a  privilege  which  cannot  be 
availed  of  except  upon  such  conditions 
as  Congress  may  prescribe,  even  al- 
though the  conditions  would  be  other- 
wise beyond  the  power  of  CongTess.  It 
is  apparent  that  if  the  contention  were 
well  founded  it  would  extend  the  power 
cf  Congress  to  eveiy  conceivable  sub- 
ject, however  inherently  local,  would  ob- 
literate all  the  limitations  of  power  im- 
posed by  the  Constitution,  and  would 
destroy  the  authority  of  the  States  as 
to  all  conceivable  matters  which  from 
the  beginning  have  been,  and  must  con- 
tinue to  be,  under  their  control  so  long 
as  the   Constitution  endures. 

4.  Reference  was  made  to  the  report 
of  a  committee  submitted  to  the  House 
of  Representatives  on  the  coming  in  of 
the  bill  which  finally  became  the  act  in 
question.  We  content  ourselves  on  this 
subject  with  saying  that  that  report, 
we  think,  instead  of  adding  force  to 
the  argument  that  the  plain  teiTQS  of  the 
act  should  be  disregarded,  tends  to  the 
eontrai-y.  And  the  same  observation  is 
appropriate  to  the  reference  made  to 
the  text  of  the  Safety  Appliance  Act  of 
March  2,  1893,  which,  it  is  insisted,  fur- 
nishes a  guide  which,  if  followed,  would 
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enable  us  to  disregard  the  text  of  the 
act.  We  say  this  because  the  face  of 
that  act  clearly  refutes  the  argument 
based  upon  it.  It  is  true  that  the  act, 
like  the  one  we  are  considering,  is  ad- 
dressed to  every  common  carrier  en- 
gaged in  interstate  commerce,  but  this 
direction  is  followed  by  provisions  ex- 
pressly limiting  the  scope  and  effect  of 
the  act  to  interstate  commerce,  which  are 
wholly  superfluous  if  the  argument  here 
made  concerning  the  statute  before  us 
be  sound. 


Concluding,  as  we  do,  that  the  statute, 
whilst  it  embraces  subjects  within  the 
authority  of  Congress  to  regulate  com- 
merce, also  includes  subjects  not  within 
its  constitutional  power,  and  that  the 
two  are  so  iuterblended  in  the  statute 
that  they  are  incapable  of  separation,  we 
are  of  the  opinion  that  the  courts  below 
lightly  held  the  statute  to  be  repugnant 
to  the  Constitution  and  non-enf orcible ; 
and  the  judgments  below  are,  therefore, 
Affirmed. 


II.     Tbe  Comttitntionality  of  the  Oregron  Iiafv  Reistrlctingr  the  liabor  of  Women  to  Ten 
Hours  a  Day  ITpheld  by  the  Supreme  Court  of  the  Vnlted  States. 

On  February  24,  1908,  the  Supreme  Court  of  the  United  States  handed 
down  an  opinion  in  the  case  of  Muller  v.  State  of  Oregon,  in  which  the  Oregon 
Statute,  providing  that  "  no  female  [shall]  be  emplo3'ed  in  any  mechanical 
establishment,  or  factory,  or  laundry  .  .  .  more  than  10  hours  during  any 
one  day "  was  constitutional.  The  decision  of  the  Court  was  based  on  the 
principle  that  the  physical  constitution  of  woman  is  such  as  to  make  long 
hours  of  labor  a  menace  to  her  health  and  justifies  an  exercise  of  the  police 
power  of  the  State  to  limit  her  hours  in  the  interests  of  the  public  health, 
and  that  her  economic  position  in  society  is  such  as  to  make  her  less  inde- 
pendent than  men  and  therefore  justifies  limitation  of  freedom  of  contract 
in  her  case  for  her  own  protection  and  to  secure  to  her  equal  rights  with  men. 

Similar  laws  have  been  sustained  by  the  highest  courts  in  Massachusetts, 
Nebraska,  Oregon,  Pennsylvania,  and  Washington,  but  in  Illinois  the  act  was 
held  unconstitutional. 

The  decision  was  unanimous.  Justice  Brewer  delivered  the  opinion  of  the 
Court. 


On  February  19,  1903,  the  Legislature 
of  the  State  of  Oregon  passed  an  act 
(Session  Laws,  1903,  p.  148)  the  first 
section  of  which  is  in  these  words : 

Section  1.  That  no  female  [shall]  be 
employed  in  any  mechanical  establishment, 
or  factory,  or  laundry  in  this  State  more 
than  10  hours  during  any  one  day.  The 
hours  of  work  may  be  so  arranged  as  to 
permit  the  employment  of  females  at  any 
time  so  that  they  shall  not  work  more  than 
10  hours  during  the  24  hours  of  any  one 
day. 

Section  3  made  a  violation  of  the  pro- 
visions of  the  prior  sections  a  misde- 
meanor, subject  to  a  fine  of  not  less  than 
$10  nor  more  than  $25.  On  September 
18,  1905,  an  infonnation  was  filed  in  the 
Circuit  Court  of  the  State  for  the  county 
of  Multnomah,  charging  that  the  defend- 


ant "  on  the  4th  day  of  September,  A.  D. 
1905,  in  the  county  of  Multnomah  and 
State  of  Oregon,  then  and  there  being 
the  owner  of  a  laundry,  known  as  the 
Grand  Laundry,  in  the  city  of  Portland, 
and  the  employer  of  females  therein,  did 
then  and  there  unlawfully  permit  and 
suffer  one  Joe  Haselboek,  he,  the  said 
Joe  Haselboek,  then  and  there  being  an 
overseer,  superintendent  and  agent  of 
said  Curt  Muller,  in  the  said  Grand 
Laundiy,  to  require  a  female,  to  wit,  one 
Mrs.  E.  Gotcher,  to  work  more  than  10 
Lours  in  said  laundry  on  said  4th  day  of 
September,  A.  D.  1905,  contrary  to  the 
statutes  in  such  eases  made  and  provided, 
and  against  the  peace  and  dignity  of  the 
State  of  Oregon." 

A  trial  resulted  in  a  verdict  against 
the  defendant,  who  was  sentenced  to  pay 
a  fine  of  $10.     The  Supreme  Court  of 
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the  State  affirmed  the  conviction  (48 
Ore.  252),  whereupon  the  case  was 
brought  here  on  writ  of  error. 

The  single  question  is  the  constitution- 
ality of  the  statute  under  which  the  de- 
fendant was  convicted  so  far  as  it  af- 
fects the  work  of  a  female  in  a  laundry. 
That  it  does  not  confiiet  with  any  pvo- 
visions  of  the  State  constitution  is  set- 
tled by  the  decision  of  the  Suj^reme 
Court  of  the  State.  The  contentions  of 
the  defendant,  now  plaintiff  in  error, 
are  thus  stated  in  his  brief : 

"(1)  Because  the  statute  attempts  to 
prevent  persons,  sui  juris,  from  making 
their  own  contracts,  and  thus  violates  the 
l)rovisions  of  the  Fourteenth  Amend- 
ment, as  follows : 

" '  No  State  shall  make  or  enforce 
any  law  which  shall  abridge  the  privi- 
leges or  immunities  of  citizens  of  the 
United  States;  nor  shall  any  State  de- 
prive any  person  of  life,  libertj^,  or 
property,  without  due  process  of  law; 
nor  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws.' 

"(2)  Because  the  statute  does  not  ap- 
ply equally  to  all  persons  similarly  sit- 
uated, and  is  class  legislation. 

"(3)  The  statute  is  not  a  valid  exer- 
cise of  the  police  power.  The  kinds  of 
work  proscribed  are  not  unlawful,  nor 
are  they  declared  to  be  immoral  or  dan- 
gerous to  the  public  health ;  nor  can  such 
a  law  be  sustained  on  the  ground  that  it 
is  designed  to  protect  women  on  account 
of  their  sex.  There  is  no  necessaiy  or 
reasonable  connection  between  the  limita- 
tion prescribed  by  the  act  and  the  pub- 
lie  health,  safety,  or  welfare." 

It  is  the  law  of  Oregon  that  women, 
whether  married  or  single,  have  equal 
contractual  and  personal  rights  with 
men.  As  said  by  Chief  Justice  Wolver- 
ton,  in  First  National  Bank  v.  Leonard, 
36  Ore.  390,  396,  after  a  review  of  the 
various  statutes  of  the  State  upon  the 
subject : 

"  We  may  therefore  say  with  perfect 
confidence  that,  with  these  three  sections 
upon  the  statute  book,  the  wife  can  deal, 
not  only  with  her  separate  ijroperty, 
acquired   from  whatever  source,  in  the 


same  manner  as  her  husband  can  with 
property  belongmg  to  him,  but  that  she 
may  make  contracts  and  mcur  liabilities, 
and  the  same  may  be  enforced  against 
her,  the  same  as  if  she  were  a  feme  sole. 
There  is  now  no  residuum  of  civil  disa- 
bility resting  upon  her  which  is  not  rec- 
ognized as  existing  against  the  husband. 
The  current  runs  steadily  and  strongly 
in  the  direction  of  the  emancipation  of 
the  wife,  and  the  policy,  as  disclosed  by 
all  recent  legislation  upon  the  subject  in 
this  State,  is  to  place  her  upon  the  same 
footmg  as  if  she  were  a  feme  sole,  not 
only  with  respect  to  her  separate  prop- 
erty, but  as  it  affects  her  right  to  make 
binding  contracts;  and  the  most  natural 
corollary  to  the  situation  is  that  the  rem- 
edies for  the  enforcement  of  liabilities 
uicurred  are  made  co-extensive  and  co- 
equal with  such  enlarged  conditions." 

It  thus  appears  that,  putting  to  one 
side  the  elective  franchise,  in  the  matter 
of  personal  and  contractual  rights  they 
stand  on  the  same  plane  as  the  other  sex. 
Their  rights  in  these  respects  can  no 
more  be  infringed  than  the  equal  rights 
of  their  brothers.  We  held  in  Lochner 
v.  New  York,  198  U.  S.  45,  that  a  law 
providing  that  no  laborer  shall  be  re- 
quired or  pei-mitted  to  work  in  bakeries 
more  than- sixty  hours  in  a  week  or  ten 
hours  in  a  day  was  not  as  to  men  a 
legitimate  exercise  of  the  police  power  of 
the  State,  but  an  unreasonable,  unneces- 
saiy,  and  arbitrary  interference  with  the 
right  and  liberty  of  the  individual  to 
contract  in  relation  to  his  labor,  and  as 
such  was  in  conflict  with,  and  void  under, 
the  Federal  Constitution.  That  decision 
is  invoked  by  plaintiff  in  eiTor  as  de- 
cisive of  the  question  before  us.  But 
this  assumes  that  the  difference  between 
the  sexes  does  not  justify  a  different  rule 
respecting  a  restriction  of  the  hours  of 
labor. 

In  patent  cases  counsel  are  apt  to  open 
the  argument  with  a  discussion  of  the 
state  of  the  art.  It  may  not  be  amiss, 
in  the  present  case,  before  examining  the 
constitutional  question,  to  notice  the 
course  of  legislation  as  well  as  exj^res- 
sions  of  opinion  from  other  than  judi- 


192 


MASSACHUSETTS  LABOR  BULLETIN. 


[Mat 


cial  sources.  In  the  brief  filed  by  Mr. 
Louis  D.  Brandeis,  for  the  defendant  iii 
error,  is  a  very  copious  collection  of  all 
these  matters,  an  epitome  of  which  is 
found  in  the  margin.^ 

While  there  have  been  but  few  de- 
cisions bearing-  directly  upon  the  ques- 
tion, the  following  sustain  the  constitu- 
tionality of  such  legislation :  Common- 
wealth V.  Hamilton  Mfg.  Co.,  125  Mass. 
3S3 ;  Wenham  v.  State,  65  Neb.  394,  400, 
406 ;  State  v.  Buchanan,  29  Wash.  602 ; 
Commonwealth  v.  Beatty,  15  Pa.  Sup. 
Ct.  5,  17;  against  them  in  the  ease  of 
Ritchie  v.  People,  155  111.  98. 

The  legislation  and  opinions  referi'ed 
tc)  in  the  margin  may  not  be,  technically 
speaking,  authorities,  and  in  them  is 
little  or  no  discussion  of  the  constitu- 
tional question  presented  to  us  for  deter- 
mination, yet  they  are  significant  of  a 
■v^udespread  belief  that  woman's  physical 
structure,  and  the  functions  she  per- 
forms in  consequence  thereof,  justify 
special  legislation  restricting  or  qualify- 
ing the  conditions  under  which  she 
should  be  permitted  to  toil.  Constitu- 
tional questions,  it  is  tnie,  are  not  settled 
by  even  a  consensus  of  present  public 
opinion,  for  it  is  the  peculiar  value  of  a 
written  constitution  that  it  places  in  un- 
changing foiTH  limitations  upon  legisla- 
tive action,  and  thus  gives  a  permanence 


and  stability  to  popular  government 
which  otherwise  would  be  lacking.  At 
the  same  time,  when  a  question  of  fact 
is  debated  and  debatable,  and  the  extent 
to  which  a  special  constitutional  limita- 
tion goes  is  affected  by  the  truth  in  re- 
spect to  that  fact,  a  widespread  and  long 
continued  belief  concerning  it  is  worthy 
of  consideration.  We  take  judical  cog- 
nizance of  all  matters  of  general  knowl- 
edge. 

It  is  undoubtedly  true,  as  more  than 
once  declared  by  this  court,  that  the  gen- 
eral right  to  contract  in  relation  to  one's 
business  is  part  of  the  liberty  of  the 
individual,  protected  by  the  Fourteenth 
Amendment  to  the  Federal  Constitution ; 
yet  it  is  equally  well  settled  that  this 
liberty  is  not  absolute  and  extending  to 
all  contracts,  and  that  a  State  may, 
without  conflicting  with  the  provisions 
of  the  Fourteenth  Amendment,  restrict 
in  many  respects  the  individual's  power 
of  contract.  Without  stopping  to  dis- 
cuss at  length  the  extent  to  which  a  State 
may  act  in  this  respect,  we  refer  to  the 
following  cases  in  which  the  question 
has  been  considered :  Allgeyer  v.  Louis- 
iana, 165  U.  S.  578;  Holden  v.  Hardy, 
169  U.  S.  366;  Lochner  v.  New  York,  198 
U.  S.  45. 

That  woman's  physical  structure  and 
the  performance  of  maternal  functions 


'  The  following  legislation  of  the  States  impose  restriction  in  some  form  or  another  upon  the  hours 
of  labor  that  may  be  required  of  women:  Massachusetts,  1S74.  Rev.  Laws  1902.  c.  106,  §  24;  Rhode  Island, 
18S5,  Acts  and  Resolves  1902,  c.  994,  p.  73;  Louisiana,  1SS6.  Rev.  Laws  1904,  Vol.  I,  §  4,  p.  989;  Con- 
necticut, 1887,  Gen.  St.  Rev.  1902,  §  4691;  Maine,  1887,  Rev.  St.  1903,  c.  40,  §  48;  New  Hampshire,  1887, 
Laws  1907,  c.  94,  p.  95;  Maryland,  1888,  Pub.  Gen.  Laws,  1903,  art.  100,  §  1;  Virginia,  1S90,  Code  1904, 
tit.  51a,  c.  178a,  §  3657b;  Pennsylvania,  1897,  Laws,  1905,  No.  226,  p.  352;  New  York,  1899,  Laws,  1907, 
c.  507,  §  77,  subd.  3,  p.  1078;  Nebraska,  1899,  Comp.  St.  1905,  §  7955,  p.  1986;  Washington,  St.  1901, 
c.  68,  §1,  p.  118:  Colorado,  Acts  1903,  c.  138,  §  3,  p.  310;  New  Jersey,  1892,  Gen.  St.  1895,  p.  2350,  §§  66, 
67;  Oklahoma,  1890,  Rev.  St.  1903,  c.  25.  art.  58,  §  729;  North  Dakota,  1877,  Rev.  Code,  1905,  §  9440. 
South  Dakota,  1877,  Rev.  Code  (Penal  Code,  §  764),  p.  1185;  Wisconsin,  1867,  Code,  1898,  §  1728;  South 
CaroHna,  .\cts  1907,  No.  233. 

In  foreign  legislation  Mr.  Brandeis  calls  attention  to  these  statutes:  Great  Britain,  1844,  Law  1901, 
1  Edw.  VII,  c.  22;  France,  1848,  Act  Nov.  2,  1892,  and  March  30,  1900;  Switzerland,  Canton  of  Glarus, 
1848,  Federal  Law,  1877,  art.  2,  §  1;  Austria,  1855,  Acts  1897,  art.  96a,  §§  1-3;  Holland,  1889,  art.  5, 
I  1;  Italy,  June  19,  1902,  art.  7;  Germany,  Laws,  1891. 

Then  follow  extracts  from  over  90  reports  of  committees,  bureaus  of  statistics,  commissioners  of 
hygiene,  inspectors  of  factories,  both  in  this  country  and  in  Europe,  to  the  effect  that  long  hours  of  labor 
are  dangerous  for  women,  primarily  because  of  their  special  physical  organization.  The  matter  is  discussed 
in  these  reports  in  different  aspects,  but  all  agree  as  to  the  danger.  It  would  of  course  take  too  much 
space  to  give  these  reports  in  detail.  Following  them  are  extracts  from  similar  reports  discussing  the  gen- 
eral benefits  of  short  hours  from  an  economic  aspect  of  the  question.  In  many  of  these  reports  individual 
instances  are  given  tending  to  support  the  general  conclusion.  Perhaps  the  general  scope  and  character 
of  all  these  reports  may  be  summed  up  in  what  an  inspector  for  Hanover  says:  "The  reasons  for  the  re- 
duction of  the  working  day  to  ten  hours  —  (a)  the  physical  organization  of  women,  (b)  her  maternal 
functions,  (c)  the  rearing  and  education  of  the  children,  (d)  the  maintenance  of  the  home  —  are  all  so 
important  and  so  far-reaching  that  the  need  for  such  reduction  need  hardly  be  discussed.'' 
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place  her  at  a  disadvantage  in  the  strug- 
gle for  subsistence  is  obvious.  This  is 
esi^ecially  true  when  the  burdens  of 
motherhood  are  upon  her.  Even  when 
they  are  not,  by  abundant  testimony  of 
the  medical  fraternity  continuance  for  a 
long  time  on  her  feet  at  work,  repeating 
this  fi'om  day  to  day,  tends  to  injurious 
effects  upon  the  bodj',  and  as  healthy 
mothers  are  essential  to  vigorous  off- 
spring, the  physical  well-being  of  woman 
becomes  an  object  of  jDublic  interest  and 
care  in  order  to  preserve  the  strength 
and  vigor  of  the  race. 

Still  again,  history  discloses  the  fact 
that  woman  has  always  been  dependent 
upon  man.  He  established  his  control  at 
the  outset  by  superior  physical  strength, 
and  this  control  in  various  forms,  with 
diminishing  intensity,  has  continued  to 
the  present.  As  minors,  though  not  to 
the  same  extent,  she  has  been  looked 
upon  in  the  courts  as  needing  especial 
care  that  her  rights  may  be  preserved. 
Education  was  long  denied  her,  and 
while  now  the  doors  of  the  schoolroom 
are  opened  and  her  opportunities  for 
acquiring  knowledge  are  great,  yet  even 
Avnth  that  and  the  consequent  increase  of 
capacity  for  business  affau'S  it  is  still 
true  that  in  the  struggle  for  subsistence 
she  is  not  an  equal  competitor  with  her 
brother.  Though  limitations  upon  per- 
sonal and  contractual  rights  may  be  re- 
moved by  legislation,  there  is  that  in  her 
disposition  and  habits  of  life  which  will 
operate  against  a  full  assertion  of  those 
rights.  She  will  still  be  where  some 
legislation  to  protect  her  seems  neces- 
saiy  to  secure  a  real  equality  of  right. 
Doubtless  there  are  individual  excep- 
tions, and  there  are  many  respects  in 
which  she  has  an  advantage  over  him; 
but  looking  at  it  from  the  viewpoint  of 
the  effort  to  maintain  an  independent 
position  in  life,  she  is  not  upon  an 
equality.  Differentiated  by  these  mat- 
ters from  the  other  sex,  she  is  proj^erly 
placed  in  a  class  by  herself,  and  legisla- 
tion desigiied  for  her  protection  may  be 
sustained,  even  when  like  legislation  is 
not  necessary  for  men  and  could  not  be 
sustained.  It  is  impossible  to  close  one's 
eyes  to  the  fact  that  she  still  looks  to 


her  brother  and  depends  upon  him. 
Even  though  all  restrictions  on  political, 
personal,  and  contractual  rights  were 
taken  away,  and  she  stood,  so  far  as 
statutes  are  concerned,  upon  an  abso- 
lutely equal  plane  with  him,  it  would 
still  be  tnie  that  she  is  so  constituted 
that  she  will  rest  upon  and  look  to  him 
for  protection;  that  her  physical  struc- 
ture and  a  proper  discharge  of  her  ma- 
ternal functions  —  having  in  view  not 
merely  her  own  health,  but  the  well- 
being  of  the  race  —  justify  legislation 
to  protect  her  from  the  greed  as  well  as 
the  passion  of  man.  The  limitations 
which  this  statute  places  upon  her  con- 
tractual powers,  upon  her  right  to  agi-ee 
with  her  employer  as  to  the  time  she 
shall  labor,  are  not  imposed  solely  for 
her  benefit,  but  also  largely  for  the  ben- 
efit of  all.  Many  words  cannot  make 
this  plainer.  The  two  sexes  differ  in 
structure  of  body,  in  the  functions  to  be 
jDerfoiTned  by  each,  in  the  amount  of 
physical  strength,  in  the  capacity'  for 
long-continued  labor,  particularly  when 
done  standing,  the  influence  of  vigorous 
health  upon  the  future  well-being  of  the 
race,  the  self-reliance  which  enables  one 
to  assert  full  rights,  and  in  the  capacity 
to  maintain  the  struggle  for  subsistence. 
This  difference  justifies  a  difference  in 
legislation  and  ui:)holds  that  which  is  de- 
sigred  to  compensate  for  some  of  the 
burdens  which  rest  upon  her. 

We  have  not  referred  in  this  discus- 
sion to  the  denial  of  the  elective  fran- 
chise in  the  State  of  Oregon,  for  while 
that  may  disclose  a  lack  of  political 
equality  in  all  things  with  her  brother, 
that  is  not  of  itself  decisive.  The  reason 
runs  deeper,  and  rests  in  the  inherent 
difference  between  the  two  sexes,  and  in 
the  different  functions  in  life  Avhich  they 
perfoim. 

For  these  reasons,  and  without  ques- 
tioning in  any  respect  the  decision  in 
Lochner  v.  New  York,  we  are  of  the 
opinion  that  it  cannot  be  adjudged  that 
the  act  in  question  is  in  conflict  with  the 
Federal  Constitution,  so  far  as  it  re- 
spects the  work  of  a  female  in  a  laundry, 
and  the  judgment  of  the  Supreme  Court 
of  Oregon  is  affirmed. 
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III.     Tlie  Boycott  Held  to  be  a  Combination  in  Restraint  of  Trade  or  Commerce  In 
Violation  of  tlte  Anti-trust  Act  of  July  2,  If^SO. 

Tlie  Supreme  Court  of  the  United  States  on  February  3,  1908,  handed 
down  a  decision  in  the  case  of  Loewe  v.  Lawlor,  28  Sup.  Ct.  301,  in  which  it 
was  held  that  a  combination  by  members  of  labor  organizations  to  destroy  an 
existing  interstate  traffic  in  hats  by  preventing  the  manufacturers,  through 
the  instrumentality  of  a  boycott,  from  manufacturing  hats  intended  for  trans- 
portation beyond  the  State  and  to  prevent  their  vendees  in  other  States  from 
reselling  the  hats  so  transported,  and  from  further  negotiating  with  the  manu- 
facturers for  the  purchase  and  transportation  of  such  hats  from  the  place  of 
manufacture  to  the  various  places  of  destination,  is  a  combination  in  restraint 
of  trade  or  commerce  among  the  several  States,  within  the  meaning  of  the 
Anti-trust  Act  of  July  2,  1890,  the  members  of  which  are  liable  for  the  three- 
fold damages  which,  under  Section  T  of  that  act.  may  he  recovered  by  those 
injured  in  business  or  property  by  violations  of  the  act,  although  a  negligible 
amount  of  intrastate  business  may  be  affected  in  carrying  out  the  combina- 
tion, and  although  the  meinlxn's  of  the  combination  are  not  themselves  engaged 
in  interstate  commerce. 

The  decision  was  unanimous.  Chief  Justice  Fuller  delivered  the  opinion 
of  the  Court  and  said : 


This  was  an  action  brought  in  the  Cir- 
cuit Court  for  the  District  of  Connecti- 
cut under  Section  7  of  the  Auti-trust 
Act  of  July  2,  1890,  claiming  threefold 
damages  for  injuries  inflicted  on  plain- 
tiffs by  combination  or  conspiracy  de- 
clared to  be  luilawful  by  the  act. 

Defendants  filed  a  demuiTer  to  the 
complaint,  assigning  general  and  special 
grounds.  The  demurrer  was  sustained 
as  to  the  first  six  paragraphs,  which 
rested  on  the  ground  that  the  combina- 
tion stated  was  not  within  the  Sherman 
Act,  and  this  rendered  it  unnecessaiy  to 
pass  upon  any  other  questions  in  the 
case;  and  upon  plaintiffs  declining  to 
Eimend  their  complaint  the  court  dis- 
missed it  with  costs.  148  Fed.  924 :'  and 
see  142  Fed.  216;  130  Fed.  633. 

The  case  was  then  earned  by  writ  of 
error  to  the  Circuit  Court  of  Appeals 
for  the  Second  Circuit,  and  that  court, 
desiring  the  instruction  of  this  court 
upon  a  question  arising  on  the  writ  of 
error,  certified  that  question  to  this 
court.  The  certificate  consisted  of  a 
brief  statement  of  facts,  and  put  the 
question  thus :  "  Upon  this  state  of  facts 
can  plaintiffs  maintain  an  action  against 


defendants  under  Section  7  of  the  Anti- 
trust Act  of  July  2,  1890?" 

After  the  case  on  certificate  had  been 
docketed  here  plaintiffs  in  error  applied, 
and  defendants  in  error  joined  in  the 
application,  to  this  court  to  require  the 
whole  record  and  cause  to  be  sent  up  for 
its  consideration.  The  application  was 
granted,  and  the  whole  record  and  cause 
being  thus  brought  before  this  coui't  it 
devolved  upon  the  coui't,  uuder  Section  6 
of  the  Judiciary  Act  of  1891,  to  "  decide 
the  whole  matter  in  controversy  m  the 
same  manner  as  if  it  had  been  brought 
there  for  re\'iew  by  writ  of  error  or 
ajDiDeal." 

The  case  comes  up,  then,  on  complaint 
and  demurrer,  and  we  give  the  com- 
plaint. 

.  .  .  The  complaint  averred  that 
plaintiffs  were  manufacturers  of  hats 
in  Danbuiy,  Connecticut,  having  a  fac- 
tory there,  and  were  engaged  in  an  in- 
terstate trade  in  some  20  States  other 
than  Connecticut ;  that  they  were  prac- 
tically dependent  upon  such  interstate 
trade  to  consume  the  product  of  their 
factory,  only  a  small  percentage  of  their 
entire   output  being  consumed  in   Con- 


'  This  decision  was  reviewed  by  this  Bureau  in  Labor  Bulletin  No.  55,  December,  1907,  p.  262. 
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neetici;t;   that   at  the  time  the  alleged 
combination   was  formed  they  Tvere   in 
the  process  of  manufacturing  a   large 
munber  of  hats  for  the  purpose  of  ful- 
filling engagements  then  actually  made 
T/ith  consignees  and  wholesale  dealers  in 
States  other  than  Connecticut,  and  that 
if  iDrevented  from  caiTying  on  the  work 
of  manufacturing  these  hats  they  would 
be  unable  to  complete  their  engagements. 
That  defendants  were  members  of  a 
vast  combination  called  The  United  Hat- 
ters of  North  America,  comiorising  about 
9;000   members   and   including   a   large 
number  of  subordinate  iinions,  and  that 
they  were  combined  with  some  1,400,000 
others  into  another  association  known  as 
The  American  Federation  of  Labor,  of 
which  they  were  members,  whose  mem- 
l)ers  resided  in  all  the  places  in  the  sev- 
eral States  where  the  wholesale  dealers 
in  hats  and  their  customei's  resided  and 
did  business ;  that  defendants  were  "  en- 
gaged in  a  combined  scheme  and  effort 
to  force  all  manufacturei's  of  fur  hats 
in  the  United  States,  including  the  plain- 
tiffs,  against  their  will  and  their  pre- 
vious policy  of  carrying  on  their  busi- 
ness, to  organize  their  workmen  in  the 
departments  of  making  and  finishing,  in 
each  of  their  factories,  into  an  organi- 
zation, to  be  part  and  parcel  of  the  said 
combination  known  as  The  United  Hat- 
ters of  North  America,  or  as  the  defend- 
ants and  their  confederates  tenn  it,  to 
unionize    their    shops,    with    the    intent 
thereby  to  control  the  employment  of 
labor  in  and  the  operation  of  said  fac- 
tories, and  to  subject  the  same  to  the 
direction  and  control  of  persons,  other 
than  the  owners  of  the  same,  in  a  man- 
ner extremely  onerous  and  distasteful  to 
such    owners,    and    to    carrv'    out    such 
scheme,  effort  and  purpose,  by  restrain- 
ing and  destroying  the  interstate  trade 
and   commerce   of   such   manufacturers, 
by  means  of  intimidation  of  and  threats 
made  to  such  manufacturers  and  their 
customers  in  the  several  States,  of  boy- 
cotting  them,   theii'   product   and   their 
customers,  using  therefor  all  the  jjower- 
ful  means  at  their  command   as  afore- 


said, until  such  time  as,  from  the  dam- 
age and  loss  of  business  resulting  there- 
from, the  said  manufacturers  should 
yield  to  the  said  demand  to  unionize  their 
factories." 

That  the  consiDiracy  or  combination 
was  so  far  progressed  that  out  of  eighty- 
two  manufacturers  of  this  country-  en- 
gaged in  the  production  of  fur  hats 
seventy  had  accepted  the  terms  and  ac- 
ceded to  the  demand  that  the  shop 
should  be  conducted  in  accordance,  so 
far  as  conditions  of  employment  were 
concerned,  with  the  will  of  the  Amer- 
ican Federation  of  Labor;  that  the  local 
union  demanded  of  plaintiffs  that  they 
should  unionize  their  shop  under  peril 
of  being  boycotted  by  this  combination, 
which  demand  defendants  declined  to 
comjDly  with;  that  thereupon  the  Amer- 
ican Federation  of  Labor,  acting  through 
its  official  organ  and  through  its  organ- 
izers, declared  a  boycott. 

The  complaint  then  thus  continued : 
"  20.  On  or  about  July  25,  1902,  the 
defendants  individually  and  collectively, 
and  as  members  of  said  combinations 
and  associations,  and  with  other  persons 
whose  names  are  unknown  to  the  plain- 
tiffs, associated  with  them,  in  pursuance 
of  the  general  scheme  and  purpose 
aforesaid,  to  force  all  manufacturers  of 
fur  hats,  and  particularly  the  plaintiffs, 
to  so  unionize  their  factories,  wantonly, 
•wrongfully,  maliciously,  unlawfully  and 
in  violation  of  the  pro\dsions  of  the  'Act 
of  Congress,  approved  July  2,  1890,' 
and  entitled  '  An  Act  to  Protect  Trade 
and  Commerce  Against  Unlawful  Re- 
straints and  Monopolies,'  and  with  in- 
tent to  injure  the  property  and  business 
of  the  plaintiffs  by  means  of  acts  done 
which  are  forbidden  and  declared  to  be 
unlawful,  by  said  act  of  Congress,  en- 
tered into  a  combination  and  conspiracy 
to  restrain  the  plaintiffs  and  their  cus- 
tomers in  States  other  than  Connecticut, 
in  carrying  on  said  trade  and  commerce 
among  the  several  States  and  to  wholly 
pi'event  them  from  engaging  in  and 
carrying  on  said  trade  and  commerce 
between  them  and  to  prevent  the  jilain- 
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tiffs  from  selling  their  bats  to  wholesale 
dealers  and  purchasers  in  said  States 
other  than  Connecticut,  and  to  prevent 
said  dealers  and  customers  in  said  other 
States  from  buying  the  same,  and  to 
prevent  the  j)laintiffs  from  obtaining 
orders  for  their  hats  from  such  cus- 
tomers, and  filling  the  same,  and  ship- 
ping said  hats  to  said  customers  in  said 
States  as  aforesaid,  and  thereby  injure 
the  plaintiffs  in  their  property  and  busi- 
ness and  to  render  luisalable  the  product 
and  output  of  their  said  factory,  so  the 
subject  of  interstate  commerce,  in  who- 
soever's  hands  the  same  might  be  or 
come,  through  said  interstate  trade  and 
commerce,  and  to  employ  as  means  to 
carry  out  said  combination  and  con- 
spiracy and  the  purposes  thereof,  and 
accomplish  the  same,  the  following 
measures  and  acts,  viz. : 

"  To  cause,  by  means  of  threats  and 
coercion,  and  without  warning  or  in- 
foi-mation  to  the  plaintiffs,  the  concerted 
and  simultaneous  withdrawal  of  all  the 
makers  and  finishers  of  hats  then  work- 
ing for  them,  who  were  not  members  of 
their  said  combination,  The  United  Hat- 
ters of  North  America,  as  well  as  those 
who  were  such  members,  and  thereby 
cripple  the  operation  of  the  plaintiffs' 
factory,  and  prevent  the  plaintiffs  from 
filling  a  large  number  of  orders  then  on 
hand,  from  such  wholesale  dealers  in 
States  other  than  Connecticut,  which 
they  had  engaged  to  fill  and  were  then 
m  the  act  of  filling,  as  was  well  known 
to  the  defendants;  in  connection  there- 
with to  declare  a  boycott  against  all 
hats  made  for  sale  and  sold  and  deliv- 
ered, or  to  be  so  sold  or  delivered,  by  the 
plaintiffs  to  said  wholesale  dealers  in 
States  other  than  Connecticut,  and  to 
actively  boycott  the  same  and  the  busi- 
ness of  those  who  should  deal  in  them, 
and  thereby  prevent  the  sale  of  the 
same  by  those  in  whose  hands  they  might 
be  or  come  through  said  interstate  trade 
in  said  several  States;  to  i^rocure  and 
cause  others  of  said  combinations  united 
with  them  in  said  American  Federation 
of  Labor  in   like  manner  to   declare   a 


boycott  against  and  to  actively  boycott 
the  same  and  the  business  of  such  whole- 
sale dealers  as  should  buy  or  sell  them, 
and  of  those  who  should  purchase  them 
from  such  wholesale  dealers;  to  intimi- 
date such  wholesale  dealers  from  pur- 
chasing or  dealing  in  the  hats  of  the 
jDlaintiffs  by  informing  them  that  the 
American  Federation  of  Labor  had  de- 
clared a  boycott  against  the  product  of 
the  plaintiffs  and  against  any  dealer  who 
should  handle  it,  and  that  the  same  was 
to  be  actively  pressed  against  them,  and 
by  distributing  circulars  contaming  no- 
tices that  such  dealers  and  their  cus- 
tomers were  to  be  boycotted;  to  threaten 
with  a  boycott  those  customers  who 
should  buy  any  goods  whatever,  even 
though  union  made,  of  such  boycotted 
dealers,  and  at  the  same  time  to  notify 
such  wholesale  dealers  that  they  were  at 
liberty  to  deal  in  the  hats  of  any  other 
non-union  manufacturer  of  similar  qual- 
ity to  those  made  by  the  plaintiffs,  but 
must  not  deal  in  the  hats  made  by  the 
plaintiffs  under  threats  of  such  boy- 
cotting; to  falsely  represent  to  said 
wholesale  dealers  and  their  customers 
that  the  plaintiffs  had  discriminated 
against  the  union  men  in  their  employ, 
had  thrown  them  out  of  employment  be- 
cause they  refused  to  give  up  their 
union  cards  and  teach  boys,  who  were 
intended  to  take  their  places  after  seven 
months'  instruction,  and  had  driven  their 
employees  to  extreme  measures  '  by  their 
persistent,  unfair  and  un-American  pol- 
icy of  antagonizing  union  labor,  forcing 
wages  to  a  starvation  scale,  and  giving 
boys  and  cheap,  unskilled  foreign  labor 
]3reference  over  experienced  and  capable 
union  workmen,'  in  order  to  intimidate 
said  dealers  from  purchasing  said  hats 
by  reason  of  the  prejudice  thereby 
created  against  the  plaintiffs  and  the 
hats  made  by  them  among  those  who 
might  othei-wise  purchase  them;  to  use 
the  said  union  label  of  said  The  United 
Hatters  of  North  America  as  an  instni- 
ment  to  aid  them  in  caiTying  out  said 
conspiracy  and  combination  against  the 
plaintiffs'  and  their  customers'  intertrade 
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aforesaid,  and  in  connection  ■with  the 
boycotting  above  mentioned,  for  the 
purpose  of  describing  and  identifying 
the  hats  of  the  plaintiffs  and  singling 
them  out  to  be  so  boycotted;  to  employ 
a  large  number  of  agents  to  visit  said 
wholesale  dealers  and  their  customers,  at 
their  several  places  of  business,  and 
threaten  them  with  loss  of  business  if 
they  should  buy  or  handle  the  hats  of 
the  plaintiffs,  and  thereby  prevent  them 
from  buying  said  hats,  and  in  connection 
therewith  to  cause  said  dealers  to  be 
waited  upon  by  committees  representing 
large  combinations  of  persons  in  their 
several  localities  to  make  similar  threats 
to  them;  to  use  the  daily  press  in  the 
localities  where  such  wholesale  dealers 
reside,  and  do  business,  to  announce  and 
advertise  the  said  boycotts  against  the 
hats  of  the  plaintiffs  and  said  wholesale 
dealers,  and  thereby  make  the  same  more 
effective  and  oppressive,  and  to  use  the 
columns  of  their  said  paper.  The  Journal 
of  the  United  Hatters  of  North  Amei-ica, 
for  that  purpose,  and  to  describe  the 
acts  of  their  said  agents  in  prosecuting 
the  same." 

The  question  is  whether  upon  the  facts 
therein  aven-ed  and  admitted  by  the  de- 
murrer this  action  can  be  mamtained 
under  the  Anti-trust  Act. 

The  first,  second,  and  seventh  sections 
of  that  act  are  as  follows : 

1.  Every  contract,  combination  in  the 
form  of  trust  or  otherwise,  or  conspiracy, 
in  restraint  of  trade  or  commerce  among 
the  several  States,  or  with  foreign  nations, 
is  hereby  declared  to  be  illegal.  Every 
person  who  shall  make  any  such  contract 
or  engage  in  any  such  combination  or  con- 
spiracy, shall  be  deemed  guilty  of  a  mis- 
demeanor, and,  on  conviction  thereof,  shall 
be  punished  by  fine  not  exceeding  five 
thousand  dollars,  or  by  imprisonment  not 
exceeding  one  year,  or  by  both  said  pun- 
ishments, in  the  discretion  of  the  court. 

2.  Every  person  who  shall  monopolize,  or 
attempt  to  monopolize,  or  combine  or  con- 
spire with  any  other  person  or  persons,  to 
monopolize  any  part  of  the  trade  or  com- 
merce among  the  several  States,  or  with 
foreign  nations,  shall  be  deemed  guilty  of 


a  misdemeanor,  and,  on  conviction  thereof, 
shall  be  punished  by  fine  not  exceeding  five 
thousand  dollars,  or  by  imprisonment  not 
exceeding  one  year,  or  by  both  said  pun- 
ishments, in  the  discretion  of  the  court. 

7.  Any  person  who  shall  be  injured  in 
his  business  or  property  by  any  other  per- 
son or  corporation  by  reason  of  anything 
forbidden  or  declared  to  be  unlawful  by 
this  act,  may  sue  therefor  in  any  Circuit 
Court  of  the  United  States  in  the  district 
in  which  the  defendant  resides  or  is  found, 
without  respect  to  the  amount  in  contro- 
versy, and  shall  recover  threefold  the  dam- 
ages by  him  sustained,  and  the  costs  of 
suit,  including  a  reasonable  attorney's  fee. 

In  our  opinion,  the  combination  de- 
scribed in  the  declaration  is  a  combina- 
tion "  in  restraint  of  trade  or  commerce 
among  the  several  States,"  in  the  sense 
m  which  those  words  are  used  in  the 
act,  and .  the  action  can  be  maintained 
accordingly. 

And  that  conclusion  rests  on  many 
judgments  of  this  court,  to  the  effect 
that  the  act  prohibits  any  combination 
whatever  to  secui'e  action  which  essen- 
tially obstructs  the  free  flow  of  com- 
merce between  the  States,  or  restricts,  in 
that  regard,  the  liberty  of  a  trader  to 
engage  in  business. 

The  combination  charged  falls  within 
the  class  of  restraints  of  trade  aimed  at 
compelling  third  parties  and  strangers 
involuntarily  not  to  engage  in  the  course 
of  trade  except  on  conditions  that  the 
combination  imposes;  and  there  is  no 
doubt  that  (to  quote  from  the  well- 
known  work  of  Chief  Justice  Erie  on 
Trade  Unions)  "  at  common  law  every 
l^erson  has  individually,  and  the  public 
also  has  collectively,  a  right  to  require 
that  the  course  of  trade  should  be  kept 
free  from  unreasonable  obstruction." 
But  the  objection  here  is  to  the  jurisdic- 
tion, because,  even  conceding  that  the 
declaration  states  a  case  good  at  common 
law,  it  is  contended  that  it  does  not  state 
one  within  the  statute.  Thus,  it  is  said, 
that  the  restraint  alleged  would  operate 
to  entirely  destroy  defendants'  business 
and  therebv  include  intrastate  trade  as 
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T\-ell;  that  physical  obstruction  is  not  al- 
leged as  contemplated;  and  that  defend- 
ants are  not  themselves  engaged  in  inter- 
state trade. 

We  think  none  of  these  objections  are 
tenable,  and  that  they  are  disposed  of  by 
previous  decisions  of  this  court/ 

The  averments  here  are  that  there  was 
an  existing  interstate  traffic  between 
plaintiffs  and  citizens  of  other  States, 
and  that  for  the  direct  purpose  of  de- 
stroying such  interstate  traffic  defend- 
ants combined  not  merely  to  prevent 
plaintiffs  from  manufacturing  articles 
then  and  there  intended  for  transporta- 
tion beyond  the  State,  but  also  to  pre- 
\'ent  the  vendees  from  reselling  the  hats 
which  they  had  imported  from  Con- 
necticut, or  from  further  negotiating 
with  plaintiffs  for  the  purchase  and  in- 
tertransportation  of  such  hats  from  Con- 
necticut to  the  various  places  of  destina- 
tion. So  that,  although  some  of  the 
means  whereby  the  interstate  traffic  was 
to  be  destroyed  were  acts  within  a  State, 
and  some  of  them  were  in  themselves  as 
a  part  of  their  obvious  piirpose  and  ef- 
fect bej'ond  the  scope  of  Federal  author- 
ity, still,  as  we  have  seen,  the  acts  must 
be  considered  as  a  whole,  and  the  plan  is 
open  to  condemnation,  notwithstanding 
a  negligible  amount  of  intrastate  busi- 
ness might  be  affected  in  canying  it  out. 
If  the  purposes  of  the  combination  were, 
as  alleged,  to  prevent  any  interstate 
transportation  at  all,  the  fact  that  the 
means  operated  at  one  end  before 
physical  transportation  commenced  and 
at  the  other  end  after  the  physical  trans- 
portation ended  was  immaterial. 

Nor  can  the  act  in  question  be  held  in- 


applicable because  defendants  were  not 
themselves  engaged  in  interstate  com- 
merce. The  act  made  no  distinction  be- 
tween classes.  It  provided  that  "  every  " 
contract,  combination,  or  conspiracy  in 
restraint  of  trade  was  illegal.  The 
records  of  Congress  show  that  several 
efforts  were  made  to  exempt  by  legisla- 
tion organizations  of  farmers  and  la- 
borers from  the  operation  of  the  act  and 
that  all  these  efforts  failed,  so  that  the 
act  remained  as  we  have  it  before  us. 

...  In  the  light  of  the  authorities 
the  only  inquiry  is  as  to  the  sufficiency 
of  the  averments  of  fact.  It  appears 
[from  the  declaration]  that  it  is  charged 
that  defendants  formed  a  combination  to 
directly  restrain  i^laintiffs'  trade;  that 
the  trade  to  be  restrained  was  interstate ; 
that  certain  means  to  attain  such  re- 
straint were  contrived  to  be  used  and 
employed  to  that  end;  that  those  means 
were  so  used  and  employed  by  defend- 
ants, and  that  thereby  they  injured 
lilaintiffs'  propertj'  and  business. 

And  then  followed  the  averments  that 
the  defendants  proceeded  to  caiTy  oixt 
their  combination  to  restrain  and  destroy 
interstate  trade  and  commerce  between 
plaintiffs  and  their  customers  in  other 
States  by  employing  the  identical  means 
contrived  for  that  purpose;  and  that  by 
reason  of  those  acts  plaintiffs  were  dam- 
aged in  their  business  and  property  in 
some  $80,000. 

We  think  a  case  within  the  statute 
was  set  up  and  that  the  demurrer  should 
have  been  overruled. 

Judgment  reversed. 


1  United  States  v.  Trans-Missouri  Freight  Association,  166  U.  S.  290;  United  States  v.  Joint  Traffic 
Association,  171  U.  S.  505;  and  Northern  Securities  Company  v.  United  States,  193  U.  S.  197,  hold  in 
effect  that  the  Anti-trust  law  has  a  broader  application  than  the  prohibition  of  restraints  of  trade  unlaw- 
ful at  common  law.  Thus  in  the  Trans-Missouri  case  it  was  said  that  "assuming  that  agreements  of  this 
nature  are  not  void  at  common  law,  and  that  the  various  cases  cited  by  the  learned  courts  below  show 
it,  the  answer  to  the  statement  of  their  validity  is  to  be  found  in  the  terms  of  the  statute  under  consider- 
ation;'' and  in  the  Northern  Securities  case  that  "the  act  declares  illegal  every  contract,  combination  or 
conspiracy  in  whatever  form,  of  whatever  nature,  and  whoever  may  be  the  parties  to  it,  which  directly 
or  necessarily  operates  in  restraint  of  trade  or  commerce- among  the  several  States.'' 
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IV.     Uncoii8titntionalit:r  of  liaw  Forbiddiug  Dischargre  of  Employee  becaase  of  3Ieiu- 
bership  in  I<abor  Oreranization. 

The  Supreme  Court  of  the  United  States  on  January  27,  1908,  rendered 
a  decision  in  the  case  of  Adair  v.  United  States,  28  Sup.  Ct.  277,  declaring 
that  the  provisions  of  the  act  of  Congress  of  June  1,  1898,  making  it  a  crime 
against  the  United  States  to  unjustly  discriminate  against  an  employee  of  an 
interstate  carrier  because  of  his  being  a  member  of  a  labor  organization  was 
unconstitutional,  being  repugnant  to  the  Fifth  Amendment  of  the  Constitu- 
tion declaring  that  no  person  shall  be  deprived  of  liberty  or  property  without 
due  process  of  law. 

The  decision  was  not  unanimous.  Justices  McKenna  and  Holmes  dissent- 
ing, while  Justice  Moody  did  not  participate  in  the  decision.  Justice  McKenna 
was  of  the  opinion  that  public  policy  might  warrant  restriction  of  liberty  of 
contract  to  the  limited  extent  involved  in  the  law,  in  the  interest  of  industrial 
peace  in  interstate  commerce,  which  was  the  intent  of  the  law.  Justice  Harlan 
delivered  the  opinion  of  the  Court  and  said : 


This  case  involves  the  eonstitutionality 
of  certain  provisions  of  the  act  of  Con- 
gress of  June  1st,  1898,  30  Stat.  424, 
c.  370,  concernuig  earners  engaged  in 
interstate  commerce  and  their  employees. 

By  the  fii-st  section  of  the  act  it  is 
provided :  "  That  the  provisions  of  this 
act  shall  apply  to  any  common  carrier  or 
carriers  and  their  officers,  agents,  and 
employees,  except  masters  of  vessels  and 
seamen,  as  defined  in  section  4612,  Re- 
vised Statutes  of  the  United  States,  en- 
gaged in  the  transportation  of  passen- 
gers or  property  wholly  by  raih-oad,  or 
partly  by  railroad  and  partly  by  water, 
for  a  continuous  ean*iage  or  shipment, 
from  one  State  or  TeiTitory  of  the 
United  States,  or  the  District  of  Co- 
lumbia, to  any  other  State  or  Territory 
of  the  United  States,  or  the  District  of 
Columbia,  or  from  any  place  in  the 
United  States  to  an  adjacent  foreign 
country,  or,  from  any  place  in  the 
United  States  through  a  foreign  country 
to  any  other  place  in  the  United  States. 
The  term  '  railroad '  as  used  in  this  act 
shall  include  all  bridges  and  ferries  used 
or  operated  in  connection  with  any  rail- 
road and  also  all  the  road  in  use  by 
any  corporation  operating  a  railroad, 
whether  owned  or  operated  under  a  eon- 
tract,  agreement  or  lease;  and  the  term 
'  transportation  '  shall  include  all  instru- 
mentalities of  shipment  or  carnage.  The 
teiTu  '  employees '   as  used   in  this   act 


shall  include  all  persons  actually  en- 
gaged in  any  capacity  in  train  operation 
or  train  service  of  any  description,  and 
notwithstanding  that  the  ears  upon  or 
in  which  they  are  employed  may  be  held 
and  operated  by  the  carrier  under  lease 
or  other  contract :  Provided,  however, 
That  this  act  shall  not  be  held  to  apply 
to  employees  of  street  railroads  and  shall 
apply  only  to  employees  engaged  in 
railroad  train  service.  In  every  such 
case  the  carrier  shall  be  responsible  for 
the  acts  and  defaults  of  such  employees 
in  the  same  Tnanner  and  to  the  same  ex- 
tent as  if  said  cars  were  owned  by  it 
and  said  employees  directly  employed 
bj'  it,  and  any  provisions  to  the  con- 
trary of  any  such  lease  or  other  contract 
shall  be  binding  only  as  between  the  par- 
ties thereto  and  shall  not  affect  the 
obligations  of  said  carrier  either  to  the 
public  or  to  the  private  parties  con- 
cerned." 


The  tenth  section,  upon  which  the 
present  prosecution  is  based,  is  in  these 
words : 

That  any  employer  subject  to  the  pro- 
visions of  this  act  and  anj  officer,  agent, 
or  receiver  of  such  employer,  who  shall 
require  any  employee,  or  any  person  seek- 
ing employment,  as  a  condition  of  such 
employment,  to  enter  into  an  agreement, 
either  written  or  verbal,  not  to  become  or 
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remain  a  member  of  any  labor  corpora- 
tion, association,  or  organization;  or  shall 
threaten  any  employee  with  loss  of  employ- 
ment, or  shall  unjustly  discriminate  against 
any  employee  because  of  his  memhership 
in  such  a  labor  corporation,  association,  or 
organization;  or  who  shall  require  any  em- 
ployee or  any  person  seeking  employment, 
as  a  condition  of  such  employment,  to  enter 
into  a  contract  whereby  such  employee  or 
applicant  for  employment  shall  agree  to 
contribute  to  any  fund  for  charitable,  so- 
cial, or  beneficial  purposes;  to  release  such 
employer  from  legal  liability  for  any  per- 
sonal injury  by  reason  of  any  benefit 
received  from  such  fund  beyond  the  pro- 
portion of  the  benefit  arising  from  the 
employer's  contribution  to  such  fund;  or 
who  shall,  after  having  discharged  an  em- 
ployee, attempt  to  conspire  to  prevent  such 
employee  from  obtaining  employment,  or 
who  shall,  after  the  quitting  of  an  em- 
ployee, attempt  or  conspire  to  prevent  such 
employee  from  obtaining  employment,  is 
hereby  declared  to  be  guilty  of  a  misde- 
meanor, and,  upon  conviction  thereof  in 
any  court  of  the  United  States  of  compe- 
tent jurisdiction  in  the  district  in  which 
such  offence  was  committed,  shall  be  pun- 
ished for  each  offence  by  a  fine  of  not  less 
than  one  hundred  dollars  and  not  more 
than  one  thousand  dollars. 

It  may  be  obsened  in  passing  that 
while  that  section  makes  it  a  crime 
sg-ainst  the  United  States  to  unjustly 
discriminate  against  an  employee  of  an 
interstate  carrier  because  of  his  beuig 
a  member  of  a  labor  organization,  it  does 
rot  make  it  a  crime  to  unjustly  discrim- 
inate against  an  employee  of  the  carrier 
because  of  his  not  being  a  member  of 
such  an  organization. 

The  present  indictment  was  m  the  Dis- 
trict Court  of  the  United  States  for  the 
Eastern  District  of  Kentucky  against  the 
defendant  Adair. 

The  first  count  alleged  "  that  at  and 
before  the  time  hereinafter  named  the 
Louisville  and  Nashville  Railroad  Com- 
pany is  and  was  a  railroad  corporation, 
duly  organized  and  existing  by  law,  and 
a  common  carrier  engaged  in  the  trans- 
portation of  passengers  and  property 
wholly  by  steam  railroad  for  a  contin- 
uous  caniage   and  shipment   from   one 


State  of  the  United  States  to  another 
State  of  the  United  States  of  America, 
that  is  to  say,  from  the  State  of  Ken- 
tucky into  the  States  of  Ohio,  Indiana, 
and  Tennessee,  and  from  the  State  of 
Ohio  into  the  State  of  Kentucky,  and 
was  at  all  times  aforesaid  and  at  the 
time  of  the  commission  of  the  offence 
hereinafter  named,  a  common  carrier  of 
interstate  commerce,  and  an  employer, 
subject  to  the  prorisions  of  a  certain 
act  of  Congress  of  the  United  States  of 
America,  entitled,  '  An  Act  concerning 
carriers  engaged  in  interstate  commerce 
and  their  employees,'  approved  June  1, 
189S,  and  said  corporation  was  not  at 
any  time  a  street  railroad  corporation. 
That  before  and  at  the  time  of  the  com- 
mission of  the  offence  hereinafter  named 
one  William  Adair  was  an  agent  and 
employee  of  said  common  carrier  and 
employer,  and  was  at  all  said  times 
master  mechanic  of  said  common  car- 
rier and  employer  in  the  district  afore- 
said, and  before  and  at  the  time  here- 
ijiafter  stated  one  0.  B.  Coppage  was 
an  emjjloyee  of  said  common  carrier  and 
emj^loyer  in  the  district  aforesaid,  and 
as  such  emploj'ee  was  at  all  times  here- 
inafter named  actually  engaged  in  the 
capacit}'  of  locomotive  fireman  in  train 
operation  and  train  sen'ice  for  said  com- 
mon carrier  and  employer  in  the  ti-ans- 
j/ortation  of  passengers  and  property 
aforesaid,  and  was  an  employee  of  said 
common  carrier  and  employer  actually 
engaged  in  said  railroad  transportation 
and  trahi  sei'\'ice  aforesaid,  to  whom  the 
provisions  of  said  act  aj^plied,  and  at 
the  time  of  the  commission  of  the  of- 
fence hereinafter  named  said  0.  B.  Cop- 
page  was  a  member  of  a  certain  labor 
organization,  known  as  the  Order  of  Lo- 
comotive Firemen,  as  he  the  said  Wil- 
liam Adair  then  and  there  well  knew,  a 
more  particular  description  of  said  or- 
ganization and  the  members  thereof  is 
to  the  grand  jurors  unknown." 

The  specific  charge  in  that  count  was 
"  that  said  William  Adair,  agent  and  em- 
]>loyee  of  said  common  eanier  and  em- 
ployer as  aforesaid,  in  the  district  afore- 
said, on  and  before  the  fifteenth  day  of 
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October,  1906,  did  unlawfully  and  un- 
justly discriminate  against  said  0.  B. 
Coppage,  employee  as  aforesaid,  by  then 
and  there  discharging  said  0.  B.  Cop- 
page  from  such  emplo\Tnent  of  said 
common  earner  and  employer,  because 
of  his  membership  in  said  labor  organi- 
zation, and  thereby  did  unjustly  discrim- 
inate against  an  employee  of  a  common 
carrier  and  employer  engaged  in  inter- 
state commerce  because  of  his  member- 
ship in  a  labor  organization,  contraiy  to 
the  forms  of  the  statute  in  such  cases 
made  and  provided,  and  against  the 
peace  and  dignity  of  the  United  States." 
The  second  count  repeated  the  general 
allegations  of  the  first  count  as  to  the 
character  of  the  busmess  of  the  Louis- 
ville and  Nashville  Railroad  Company 
r.nd  the  relations  between  that  corpora- 
tion and  Adair  and  Coppage.  It  charged 
''  that  said  William  Adair,  in  the  dis- 
trict aforesaid  and  within  the  jurisdic- 
tion of  this  court,  agent  and  emj^loyee 
of  said  common  carrier  and  emploj'er 
aforesaid,  on  and  before  the  fifteenth 
day  of  October,  1906,  did  unlawfully 
threaten  said  0.  B.  Coppage,  employee 
as  aforesaid,  with  loss  of  employment, 
because  of  his  membership  in  said  labor 
organization,  contrary  to  the  forms  of 
the  statute  in  such  eases  made  and  pro- 
vided, and  against  the  peace  and  dignity 
of  the  United  States." 

The  accused  Adair  demuiTed  to  the 
indictment  as  insufficient  in  law,  but 
the  demurrer  was  overruled.  After  re- 
viewing the  authorities,  in  an  elaborate 
opinion,  the  court  held  the  tenth  section 
of  the  act  of  Congi'ess  to  be  constitu- 
tional.   152  Fed.  737.' 

The  defendant  pleaded  not  guilty,  and 
after  trial  a  verdict  was  returned  of 
guilty  on  the  first  count  and  a  judg- 
ment rendered  that  he  pay  to  the  United 
States  a  fine  of  $100.  We  shall,  there- 
fore, say  nothing  as  to  the  second  count 
of  the  indictment. 

It  thus  apiDears  that  the  criminal  of- 
fence charged  in  the  count  of  the  indict- 
ment   ujDon    which    the    defendant    was 


convicted  was,  in  substance  and  effect, 
that  being  an  agent  of  a  railroad  com- 
pany engaged  in  interstate  commerce  and 
subject  to  the  provisions  of  the  above 
act  of  June  1,  1898,  he  discharged  one 
Coppage  from  its  service  because  of  his 
membership  in  a  labor  organization  — 
no  other  ground  for  such  discharge  be- 
ing alleged. 

May  Congress  make  it  a  eiiminal  of- 
fence against  the  United  States  —  as  by 
the  tenth  section  of  the  Act  of  1898  it 
does  —  for  an  agent  or  officer  of  an 
interstate  carrier,  having  full  authority 
in  the  premises  from  the  carrier,  to 
discharge  an  employee  from  service  sim- 
ply because  of  his  membership  in  a  labor 
organization  ? 

This  question  is  admittedly  one  of  im- 
l^ortance,  and  has  been  examined  with 
care  and  deliberation.  And  the  court 
has  reached  a  conclusion  which,  in  its 
judgment,  is  consistent  with  both  the 
words  and  sj^irit  of  the  Constitution  and 
is  sustained  as  well  by  sound  reason. 

The  first  inquii-y  is  whether  the  part  of 
the  tenth  section  of  the  Act  of  1898  upon 
which  the  first  count  of  the  mdietment 
was  based  is  repugnant  to  the  Fifth 
Amendment  of  the  Constitution  declar- 
ing that  no  person  shall  be  deprived  of 
liberty  or  proj^erty  without  due  process 
of  law.  In  our  opinion  that  section,  in 
the  particular  mentioned,  is  an  invasion 
of  the  personal  liberty,  as  well  as  of  the 
right  of  property  guaranteed  by  that 
Amendment.  Such  liberty  and  right  em- 
braced the  right  to  make  contracts  for 
the  purchase  of  the  labor  of  others  and 
equally  the  right  to  make  contracts  for 
the  sale  of  one's  own  labor;  each  right, 
however,  being  subject  to  the  funda- 
mental condition  that  no  contract,  what- 
ever its  subject-matter,  can  be  sustained 
which  the  law,  upon  reasonable  grounds, 
forbids  as  inconsistent  with  the  public 
interests  or  as  hurtful  to  the  public  order 
or  as  detrimental  to  the  common  good. 
This  court  has  said  that  "  in  eveiy  well- 
crdered  society,  charged  with  the  duty  of 
conserving  the  safety  of  its  members,  the 


'  Reviewed  by  this  Bureau   in   Labor   Bulletin  No.  54,  November,  1907,  p.  186. 
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rights  of  the  individual  in  respect  of  his 
liberty  may,  at  times,  under  the  pressure 
of  great  dangers,  be  subjected  to  such  re- 
straint, to  be  enforced  by  reasonable 
regulations,  as  the  safety  of  the  general 
public  may  demand."  Jacobson  v. 
Massachusetts,  197  U.  S.  11,  29,  and 
authorities  there  cited.  Without  stop- 
ping to  consider  what  would  have  been 
the  rights  of  the  railroad  company  under 
the  Fifth  Amendment,  had  it  been  in- 
dicted under  the  act  of  Congress,  it  is 
sufficient  in  this  case  to  say  that  as  agent 
of  the  railroad  company  and  as  such  re- 
sponsible for  the  conduct  of  the  biisi- 
ress  of  one  of  its  departments,  it  was 
the  defendant  Adair's  right  —  and  that 
right  inhered  in  his  personal  liberty, 
and  was  also  a  right  of  property  —  to 
serve  his  employer  as  best  he  could,  so 
long  as  he  did  nothmg  that  was  reason- 
ably forbidden  by  law  as  injurious  to 
the  public  interests.  It  was  the  right  of 
the  defendant  to  prescribe  the  terms 
upon  which  the  services  of  Coppage 
would  be  accepted,  and  it  was  the  right 
of  Coppage  to  become  or  not,  as  he 
chose,  an  employee  of  the  railroad  com- 
pany upon  the  teims  offered  to  him. 
Mr.  Cooley,  in  his  treatise  on  Torts,  p. 
278,  well  says :  *'  It  is  a  part  of  every 
man's  civil  rights  that  he  be  left  at 
liberty  to  refuse  business  relations  with 
any  person  whomsoever,  whether  the  re- 
fusal rests  upon  reason,  or  is  the  result 
of  whim,  caprice,  prejudice,  or  malice. 
With  his  reasons  neither  the  public  nor 
thii'd  persons  have  any  legal  concern.  It 
is  also  his  right  to  have  business  rela- 
tions with  any  one  with  whom  he  can 
make  contracts,  and  if  he  is  wrongfully 
deprived  of  this  right  by  others,  he  is 
entitled  to  redress." 

In  Lochner  v.  Xew  York,  198  U.  S. 
45,  53,  56,  which  involved  the  validity 
of  a  State  enactment  prescribing  certain 
maximum  hours  for  labor  in  bakeries, 
and  which  made  it  a  misdemeanor  for 
an  employer  to  require  or  permit  an  em- 
ployee in  such  an  establishment  to  work 
in  excess  of  a  given  number  of  hours 
each  day,  the  court  said :  "  The  general 
right  to  make  a  contract  in  relation  to 


his  business  is  part  of  the  liberty  of  the 
individual  protected  by  the  Fourteenth 
Amendment  of  the  Federal  Constitution. 
Allgeyer  v.   Louisiana,   165  U.   S.   578. 
Under  that  provision  no  State  can  de- 
prive   any    person    of   life,   liberty,   or 
projDerty   without   due   process   of   law. 
The  right  to  purchase  or  to   sell  labor 
is  part  of  the  liberty  protected  by  this 
amendment,    unless    there    are    circum- 
stances which  exclude  the  right.     There 
are,  however,  certain  powers,  existing  in 
the    sovereignty   of    each    State    in    the 
Union,  somewhat  vaguely  termed  police 
powers,  the  exact  description  and  limita- 
tion of  which  have  not  been  attempted 
by  the  courts.     Those  powers,  broadly 
stated  and  without,  at  present,  any  at- 
tempt at  a  more  specific  limitation,  re- 
late to  the  safety,  health,  morals,   and 
general   welfare    of   the   public.     Both 
property  and  liberty  are  held  on  such 
reasonable  conditions  as  may  be  imposed 
by  the  governing  power  of  the  State  in 
the  exercise  of  those  powers,  and  with 
such  conditions  the  Fourteenth  Amend- 
ment   was    not    designed    to    interfere. 
Mugler  V.  Kansas,  123  U.  S.  623 ;  In  re 
Kemmler,   136   U.   S.   436;   Crowley  v. 
Christensen,  137  U.  S.  86;  In  re  Con- 
verse, 137  U.  S.  624."  ...  "In  every 
case  that  comes  before  this  court,  there- 
fore, where  legislation  of  this  character 
is  concerned  and  where  the  protection  of 
the  Federal  Constitution  is  sought,  the 
Question  necessarily  arises :  Is  this  a  fair, 
reasonable  and  appropriate  exercise  of 
the  police  power  of  the  State,  or  is  it 
an    unreasonable,    unnecessary    and    ar- 
bitrary interference  with  the  right   of 
the  individual  to  his  personal  liberty  or 
TO  enter  into  those  contracts  in  relation 
10  labor  which  maj^  seem  to  him  appro- 
priate or  necessaiy  for  the  support  of 
himself  and  his  family?     Of  course  the 
liberty  of  contract  relating  to  labor  in- 
cludes both  parties  to  it.     The  one  has 
as  much  right  to  purchase  as  the  other 
to  sell  labor."     Although  there  was  a 
difference  of  opinion  in  that  case  among 
the  members  of  the  court  as  to  certain 
propositions,  there  was  no  disagi-eement 
as  to  the  general  proposition  that  there 
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is  a  liberty  of  coutract  which  cannot  be 
nnreasonabl}^  interfered  with  by  legis- 
lation. The  minority  Avere  of  opinion 
that  the  business  referred  to  in  the  New 
York  statute  was  such  as  to  require  reg- 
ulation, and  that  as  the  statute  was  not 
shown  plainly  and  palpably  to  have  im- 
posed an  unreasonable  restraint  upon 
freedom  of  contract,  it  should  be  re- 
garded by  the  courts  as  a  valid  exercise 
of  the  State's  power  to  care  for  the 
health  and  safety  of  its  people. 

While,  as  already  suggested,  the  rights 
of  liberty  and  property  guaranteed  by 
the  Constitution  against  deprivation 
without  due  process  of  law  is  subject 
to  such  reasonable  restraints  as  the  com- 
mon good  or  the  general  welfare  may  re- 
quire, it  is  not  within  the  functions 
of  government  —  at  least  in  the  absence 
of  contract  between  the  parties  —  to 
compel  any  person  in  the  course  of  his 
business  and  against  his  will  to  accept 
or  retain  the  personal  services  of  an- 
other, or  to  compel  any  person,  against 
his  will,  to  perfoiTQ  personal  seiwices 
for  another.  The  right  of  a  person  to 
sell  his  labor  upon  such  terms  as  he 
deems  proper  is,  in  its  essence,  the  same 
as  the  right  of  the  purchaser  of  labor  to 
prescribe  the  conditions  upon  which  he 
will  accept  such  labor  from  the  person 
offering  to  sell  it.  So  the  right  of  the 
employee  to  quit  the  service  of  the  em- 
ployer, for  whatever  reason,  is  the  same 
as  the  right  of  the  employer,  for  what- 
ever reason,  to  dispense  with  the  sen'ices 
of  such  employee.  It  was  the  legal  right 
of  the  defendant  Adair  —  however  un- 
wise such  a  course  might  have  been  — 
to  discharge  Coppage  because  of  his 
being  a  member  of  a  labor  organization, 
as  it  was  the  legal  right  of  Coppage,  if 
he  saw  fit  to  do  so  —  however  unwise 
*  such  a  course  on  his  part  might  have 
been  —  to  quit  the  service  in  which  he 
was  engaged,  because  the  defendant  em- 
ployed some  persons  who  were  not  mem- 


bers of  a  labor  organization.  In  all  such 
particulars  the  employer  and  the  em- 
ploj^ee  have  equality  of  right,  and  any 
legislation  that  disturbs  that  equality  is 
an  arbitrary  interference  with  the  liberty 
of  contract  which  no  government  can 
legally  justify  in  a  free  land.  These 
views  find  support  in  adjudged  cases, 
some  of  which  are  cited  in  the  margin,^ 
Of  course,  if  the  parties  by  contract  fix 
the  period  of  serAdce,  and  prescribe  the 
conditions  upon  which  the  contract  may 
be  terminated,  such  contract  would  con- 
trol the  rights  of  the  parties  as  between 
themselves,  and  for  any  violation  of 
those  provisions  the  party  wronged 
would  have  his  appropriate  ei\al  action. 
And  it  may  be  —  but  upon  that  point 
we  express  no  opinion  —  that  in  the  case 
of  a  labor  contract  between  an  employer 
engaged  in  interstate  commerce  and  his 
employee.  Congress  could  make  it  a 
crime  for  either  party  without  sufficient 
or  just  excuse  or  notice  to  disregard  the 
teiTus  of  such  contract  or  to  refuse  to 
perform  it.  In  the  absence,  however,  of 
a  valid  contract  between  the  parties  con- 
trolling their  conduct  towards  each  other 
and  fixing  a  period  of  semace,  it  cannot 
be,  we  repeat,  that  an  employer  is  under 
any  legal  obligation,  against  his  will,  to 
retain  an  employee  in  his  personal  ser- 
vice any  more  than  an  employee  can  be 
compelled,  against  his  will,  to  remain  in 
the  personal  service  of  another,  So 
far  as  this  record  discloses  the  facts  the 
defendant,  who  seemed  to  have  author- 
ity in  the  premises,  did  not  agree  to 
keep  Coppage  in  service  for  any  par- 
ticular time,  nor  did  Coppage  agree  to 
remain  in  such  serA^ce  a  moment  longer 
than  he  chose.  The  latter  was  at  liberty 
to  quit  the  service  without  assigning  any 
reason  for  his  leavino|  And  the  de- 
fendant was  at  liberty,  in  his  discretion, 
to  discharge  Coppage  from  ser^dce  with- 
out giving  any  reason  for  so  doing. 
As  the  relations  and  the  conduct  of 


'  People  V.  Marcus,  1S5  N.  Y.  257;  National  Protection  Asso.  v.  Cummings,  170  N.  Y.  315;  Jacobs  v. 
Cohen,  183  N.  Y.  207;  State  v.  Julow,  129  Mo.  163;  State  v.  Goodw-ill,  33  "W.  Va.  179;  Gillespie  v. 
People,  188  111.  176;  State  v.  Kreutzberg,  114  Wis.  530;  Wallace  v.  Georgia,  C.  &  N.  Ry.  Co.,  94  Georgia, 
732;  Hundley  V.  L.  &N.  R.R.  Co.,  105  Ky.  162;  Brewster  v.  Miller's  Sons  &  Co.,  101  .Ky.  358;  N.  Y.  &c. 
R.R.  Co.  V.  Schaffer,  65  Ohio,  414;  Arthur  v.  Cakes,  63  Fed.  Rep.  310. 
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the  parties  towards  each  other  were  not 
controlled  by  any  contract  other  than  a 
general  emiDloyment  on  one  side  to  ac- 
cept the  services  of  the  employee  and  a 
general  agreement  on  the  other  side  to 
render  services  to  the  employer  —  no 
term  being  fixed  for  the  continuance  of 
the  employment  —  Congi-ess  could  not, 
consistently  with  the  Fifth  Amendment, 
make  it  a  crime  against  the  United 
States  to  discharge  the  employee  be- 
cause of  his  being  a  member  of  a  labor 
organization. 

But  it  is  suggested  that  the  authority 
to  make  it  a  ciime  for  an  agent  or  of- 
ficer of  an  interstate  cai'rier,  having 
authority  in  the  premises  from  his  prin- 
cipal, to  discharge  an  emjDloyee  from 
service  to  such  earner,  simply  because  of 
his  membership  in  a  labor  organization, 
can  be  refeiTed  to  the  power  of  Con- 
gress to  regulate  interstate  commerce, 
without  regard  to  any  question  of  per- 
sonal liberty  or  right  of  proj^erty  aris- 
ing under  the  Fifth  Amendment.  This 
suggestion  can  have  no  bearing  in  the 
present  discussion  unless  the  statute,  in 
the  particular  just  stated,  is  within  the 
meaning  of  the  Constitution  a  regula- 
tion of  commerce  among  the  States.  If 
it  be  not,  then  clearly  the  Government 
cannot  invoke  the  commerce  clause  of 
the  Constitution  as  sustaining  the  in- 
dictment against  Adair. 

Let  us  mquire  what  is  commerce,  the 
power  to  regulate  which  is  given  to  Con- 
gress ? 

This  question  has  been  frequently 
].ropounded  in  this  court,  and  the  answer 
has  been  —  and  no  more  specific  answer 
could  well  have  been  giA-en  —  that  com- 
merce among  the  several  States  compre- 
hends traffic,  intercourse,  trade,  navi- 
gation, communication,  the  transit  of 
persons  and  the  transmission  of  mes- 
sages by  telegrai^h  —  indeed,  eveiy 
species  of  commercial  intercourse  among 
the  several  States,  but  not  to  that  com- 
merce   "  completely    internal,    which    is 


carried  on  between  man  and  man,  in  a 
State,  or  between  different  parts  of  the 
same  State,  and  which  does  not  extend 
to  or  affect  other  States."     The  power 
to   regulate   interstate  commerce  is   the 
power  to  prescribe  rules  by  which  such 
commerce     must     be     governed.^      Of 
course,    as    has   been    often    said.    Con- 
gress has  a  large  discretion  in  the  selec- 
tion   or    choice    of    the    means    to    be 
employed  in  the  regulation  of  mterstate 
commerce,  and  such  discretion  is  not  to 
be    interfered    with    except   where    that 
which  is  done  is  in  plain  violation  of  the 
Constitution.   Northern  Securities  Co.  v. 
United    States,    193    U.    S.    197,    and 
authorities  there  cited.     In  this  connec- 
tion we  may  refer  to  Johnson  v.  Rail- 
road, 196  U.  S.  1,  relied  on  in  argument, 
which  case  arose  under  the  act  of  Con- 
gress of  March  2,  1893,  27  Stat.  531, 
c.  196.     That  act  required  carriers  en- 
gaged m  interstate  commerce  to  equip 
their  cars  used  in  such  commerce  with 
automatic      coujilers      and      continuous 
brakes,  and  their  locomotives  with  driv- 
ing-wheel brakes.     But  the  act  upon  its 
face  showed  that  its  object  was  to  pro- 
mote the  safety  of  employe,es  and  trav- 
elers upon  railroads;  and  this  court  sus- 
tained its  validity  upon  the  gi'ound  that 
it  manifestly  had  reference  to  interstate 
commerce   and   was   calculated   to   sub- 
serve the  interests  of  such  commerce  by 
affording   protection  to   employees   and 
travelers.    It  was  held  that  there  was  a 
substantial   connection   between  the  ob- 
ject sought  to  be  attained  by  the   act 
and  the  means  provided  to  accomplish 
that  object.     So,  in  regard  to  Howard 
V.  Illinois  Central  Railroad  Co.,  decided 
at  the  present  tenn.     In  that  case  the 
court  sustained  the  authority  of   Con- 
gress, under  its  power  to  regulate  inter- 
state commerce,  to  prescribe  the  rule  of 
liability,   as  between   interstate   caiTiers 
and    its    emploj'ees    in    such    interstate 
commerce,  in  cases  of  personal  injuries 
received  by  emjiloyees  while  actualh'  en- 


1  Gibbons  v.  Ogden,  9  Wheat.  1;  Passen<;er  Cases,  7  How.  283;  Almy  v.  State  of  California,  24  How.  169; 
Pensaeola  Tel.  Co.  v.  Western  Union  Tel.  Co.,  96  U.  S.  1,  9,  12;  County  of  Mobile  v.  Kimball,  102  U.  S. 
691;  Western  Union  Tel.  Co.  v.  Pendleton,  122  U.  S.  347,  366;  Lottery  Case,  188  U.  S.  321,  352;  Northern 
Securities  Co.  v.  United  States,  193   U.  S.   197;  Howard  v.  111.  Central  R.R.  Co.,  present  term. 
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gaged  in  such  commerce.  The  decision 
CD  this  point  was  placed  on  the  ground 
that  a  rule  of  that  character  would  have 
direct  reference  to  the  conduct  of  inter- 
state commerce,  and  would,  therefore,  be 
within  the  competency  of  Congi-ess  to 
establish  for  commerce  among  the 
States,  but  not  as  to  commerce  com- 
pletely internal  to  a  State.  Manifestly, 
any  i*ule  prescribed  for  the  conduct  of 
interstate  commerce,  in  order  to  be 
withia  the  competency  of  Congress 
under  its  power  to  regulate  commerce 
among  the  States,  must  have  some  real 
or  substantial  relation  to  or  connection 
with  the  commerce  regulated.  But 
what  possible  legal  or  logical  connection 
is  there  between  an  employee's  member- 
ship in  a  labor  organization  and  the 
carrying  on  of  interstate  commerce? 
Such  relation  to  a  labor  organization 
cannot  have,  in  itself  and  in  the  eye  of 
the  law,  any  bearing  upon  the  com- 
merce with  which  the  employee  is  con- 
nected by  his  labor  and  ser\'ices.  Labor 
associations,  we  assume,  are  organized 
for  the  general  purpose  of  improving 
or  bettering  the  conditions  and  conserv- 
ing the  interests  of  its  members  as  wage- 
earners  —  an  object  entirely  legitimate 
and  to  be  commended  rather  than  con- 
demned. But  surely  those  associations 
as  labor  organizations  have  nothing  to 
do  with  interstate  commerce  as  such. 
One  who  engages  in  the  service  of  an 
interstate  carrier  will,  it  must  be  as- 
sumed, faithfully  perfonn  his  duty, 
whether  he  be  a  member  or  not  a  member 
of  a  labor  organization.  His  fitness  for 
the  position  in  which  he  labors  and  his 
diligence  in  the  discharge  of  his  duties 
cannot  in  law  or  sound  reason  depend  in 
any  degi'ee  upon  his  being  or  not  being 
a  member  of  a  labor  organization.  It 
cannot  be  assumed  that  this  fitness  is  as- 
sured, or  his  diligence  increased,  by 
such  membership,  or  that  he.  is  less  fit 
or  less  diligent  because  of  his  not  being 
a  member  of  such  an  organization.  It 
is  the  employee  as  a  man  and  not  as  a 
member  of  a  labor  organization  who  la- 
bors in  the  service  of  an  interstate  car- 
rier.    Will  it  be  said  that  the  provision 


in  question  had  its  origin  in  the  appre- 
hension, on  the  part  of  Congress,  that 
if  it  did  not  show  more  consideration 
for  members  of  labor  oi'ganizations  than 
for  wage-earners  who  were  not  members 
of  such  organizations,  or  if  it  did  not 
insert  in  the  statute  some  such  provision 
as.the  one  here  in  question,  members  of 
labor  organizations  would,  by  illegal  or 
violent  measures,  intennipt  or  icapair  the 
freedom  of  commerce  among  the  States? 
"We  will  not  indulge  in  any  such  con- 
jectures, nor  make  them,  in  whole  or  in 
part,  the  basis  of  our  decision.  We 
could  not  do  so  consistently  with  the  re- 
spect due  to  a  co-ordinate  department 
of  the  Government.  We  could  not  do  so 
without  imputing  to  Congress  the  pur- 
pose to  accord  to  one  class  of  wage- 
earners  pri"vileges  withheld  from  another 
class  of  wage-earners  engaged,  it  may 
be,  in  the  same  kind  of  labor  and  sem'- 
ing  the  same  employer.  Nor  will  we  as- 
sume, in  our  consideration  of  this  case, 
that  members  of  labor  organizations  will, 
m  any  considerable  numbers,  resort  to 
•illegal  methods  for  accomplishing  any 
particular  object  they  have  in  view. 

Looking  alone  at  the  words  of  the 
statute  for  the  purpose  of  ascertaining 
its  scope  and  effect,  and  of  deteiToining 
its  validity,  we  hold  that  there  is  no  such 
connection  between  interstate  commerce 
and  membership  in  a  labor  organization 
as  to  authorize  Congress  to  make  it  a 
crime  against  the  L^nited  States  for  an 
agent  of  an  interstate  earner  to  dis- 
charge an  employee  because  of  such 
membership  on  his  part.  If  such  a 
power  exists  in  Congress  it  is  difficult 
to  perceive  why  it  might  not,  by  absolute 
regulation,  require  interstate  carriers, 
under  penalties,  to  employ  in  the  con- 
duct of  its  interstate  business  only  mem- 
bers of  labor  organizations,  or  onli/  those 
v7ho  are  not  members  of  such  organiza- 
tions —  a  jDower  which  could  not  be 
recognized  as  existing  under  the  Con- 
stitution of  the  United  States.  No  such 
rule  of  criminal  liability  as  that  to 
which  we  have  referred  can  be  regarded 
as,  in  any  just  sense,  a  regulation  of  in- 
terstate  commerce.     We   need   scarcely 
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repeat  what  this  court  has  more  than 
once  said,  that  the  power  to  regulate 
interstate  commerce,  great  and  para- 
mount as  that  power  is,  cannot  be  ex- 
erted in  violation  of  any  fundamental 
right  secured  by  other  provisions  of  the 
Constitution.  Gibbons  v,  Ogden,  9 
Wheat.  1,  196;  Lottery  Case,  188  U.  .S. 
321,  353. 

It  results,  on  the  whole  case,  that  the 
provision  of  the  statute  under  which  the 
defendant  was  convicted  must  be  held 
to  be  repugnant  to  the  Fifth  Amend- 
ment and  as  not  embraced  by  nor  within 
the  power  of  Congress  to  regnilate  inter- 
state commerce,  but  under  the  gi;ise  of 
regulating  interstate  commerce  and  as 
applied  to  this  case  it  arbitrarily  sanc- 
tions an  illegal  invasion  of  the  i^ersonal 
liberty  as  well  as  the  right  of  property 
of  the  defendant  Adaii-. 

We  add  that  since  the  part  of  the  act 


of  1898  upon  which  the  first  count  of 
the  indictment  is  based,  and  upon  which 
alone  the  defendant  was  convicted,  is 
severable  from  its  other  parts,  and  as 
what  has  been  said  is  sufiicient  to  dis- 
pose of  the  present  case,  we  are  not 
called  upon  to  consider  other  and  inde- 
pendent provisions  of  the  act,  such,  for 
instance,  as  the  provisions  relatmg  to 
arbitration.  This  decision  is  therefore 
restricted  to  the  question  of  the  validity 
of  the  pai'ticular  provision  in  the  act  of 
Congi-ess  making  it  a  ciime  against  the 
United  States  for  an  agent  or  officer  of 
an  interstate  can*ier  to  discharge  an  em- 
ployee from  its  service  because  of  his 
being  a  member  of  a  labor  organization. 
The  judgment  must  be  reversed,  with 
directions  to  set  aside  the  verdict  and 
judgment  of  conviction,  sustain  the  de- 
murrer to  the  indictment,  and  dismiss 
the  case. 


T.     Strike   against  Open  Shop  Uulawfal   Beoanae  of  Certain  Rules  Oovernine  tlie 
Ciiiou  it'liose  neiubers  nere  ou  Striiie. 

The  Supreme  Judicial  Court  of  Massachusetts,  on  April  2,  in  a  majority 
opinion,  handed  down  a  decision  in  the  case  of  Edward  T.  Reynolds  and 
other  concerns  in  the  L}Tin  building  trades  against  George  H,  E.  Davis,  busi- 
ness agent  of  the  L^Tin  Building  Trades  Council,  comprising  various  local 
labor  unions,  holding  that  a  strike  against  the  open  shop  is  imlawful  because 
of  certain  rules  and  by-laws  of  the  coimcil.  or  in  other  words  that  the  legality 
of  a  strike  depends  upon  its  purpose. 

The  strike  took  place  in  May,  1906,  after  the  employers  had  posted  open 
shop  notices.  The  Court  condemned  the  working  and  trade  rule  of  the  Lj-nn 
Building  Trades  Council,  with  which  the  defendant  unions  were  affiliated, 
that  grievances  of  a  member  of  a  union  against  his  employer  are  to  be  investi- 
gated by  the  executive  board  of  the  Council  and  if  the  employer  does  not 
comply  with  the  decision  of  the  executive  board  he  is  to  be  reported  to  the 
Council  as  "  unfair,"  and  if  he  continues  his  refusal  the  board  ''  shall  at 
once  remove  all  union  men  "  from  his  employ  and  "  no  union  man  shall  be 
allowed  to  go  to  work  for  him  until  he  is  again  placed  on  the  fair  list "  by 
the  Coimcil. 

This  rule  was  held  invalid,  and  a  strike  to  enforce  it  an  illegal  coml)ina- 
tion  which  an  injimction  will  be  granted  to  stop.  Where  employees  are  under 
contract  with  their  employer,  the  Court  declared  the  rule  was  an  attempt  to 
force  the  employer  to  submit  to  a  delegate  body  of  employees  his  rights  under 
the  contract,  and  a  combination  for  that  purpose  is  unjustifiable  interference 
with  the  emplo3'er's  business.  And  where  there  is  no  contract  existing  between 
the  employees .  and  the  employer,  the  enforcement  of  that  rule  against  the 
employer  by  a  strike  was  held  to  be  unjustifiable  and  illegal  because  in  the 
nature  of  a  sympathetic  strike  in  the  interest  of  an  individual  employee  with 
a  grievance  and  not  in  the  common  interests  of  the  strikers. 
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Chief  Justice  Knowlton  dissented  from  the  opinion  of  the  majority  of 
the  Court  so  far  as  it  rested  on  the  rule  and  by-laws  of  the  union.  He  did 
not  think  the  act  should  be  condemned  because  of  the  rules  which  govern  the 
union,  under  which  every  grievance  is  to  be  investigated  by  the  executive 
board  of  the  Council.  He  regarded  the  procedure  provided  by  the  rules  and 
by-laws  as  right  and  proper,  and  held  that  the  course  of  proceeding  is  entirely 
for  the  guidance  of  the  members  of  the  union.  The  employer  takes  such 
measures  and  acts  on  such  principles  as  he  chooses  for  his  own  guidance. 

Justice  Loring  delivered  the  opinion  of  the  Court: 


This  is  a  bill  brought  apparently  by 
the  members  of  nine  finns  aud  35  indi- 
viduals, and  purports  to  be  brought 
a2:ainst  seven  unincorporated  associa- 
tions (a  Building  Trades  Council  and  six 
local  trade  unions)  and  28  mdividuals. 
The  relief  sought  is  an  injunction  re- 
straining the  defendants  from  interfer- 
ing with  the  business  respectivelj"  car- 
ried on  by  the  several  plaintiffs.  The 
place  of  business  of  each  of  the  plain- 
tiffs and  defendants  is  hi  the  city  of 
Lynn. 

The  case  was  sent  to  a  master  and 
came  on  for  hearing  in  the  Superior 
Court  on  the  master's  report  to  which  no 
exceptions  had  been  taken.  A  final  de- 
cree was  entered  directing  that  the  bill 
be  dismissed  as  to  three  of  the  plaintiffs 
named  on  a  motion  to  that  effect  made 
by  them,  and  as  to  one  defendant  on  the 
merits,  and  restraming  the  remaining 
defendants  in  certain  particulars  therein 
set  forth.  From  this  decree  the  defend- 
ants who  wei'e  enjohied  took  an  appeal 
which  is  now  before  us. 

The  principal  contention  of  the  de- 
fendants is  that  on  the  facts  set  forth 
in  the  master's  report  the  bill  should 
have  been  dismissed. 

It  appears  from  the  master's  report 
that  prior  to  May  1,  1906,  "although 
some  of  them  [the  plaintiffs]  had  been 
running  what  was  practically  an  '  open 
shop,'  yet  many  of  the  complainants 
had  at  least  some  sort  of  verbal  under- 
standing, if  not  an  actual  agi'eement, 
with  the  various  unions  respecting  hours, 
wages,  apprentices,  and  the  emplo^nnent 
of  non-union  help,  which  would  expire 
on  that  date." 

At  some  time  not  fixed  by  the  master 
the    plaintiffs    (with    the    exception    of 


Keys,  Eastman,  and  Swan),  acting  with 
others,  signed  and  issued  the  following 
advertisement  which  was  headed : 

Lyxx  Opex  Shops. 
The  following  firms  propose  in  the  fu- 
ture to  do  a  free  and  unrestricted  busi- 
ness under  the  following  Open  Shop  Rules, 
which  will  enable  us  to  pay  our  employees 
according  to  their  merits,  and  insure  to 
the  piiblic  a  fair  and  honest  return  for 
their  money,  which  cannot  be  done  under 
the  Closed  Shop. 

Opex  Shop  Rules. 

1.  There  shall  be  no  discrimination  for 
or  against  any  workman  on  account  of 
membership  or  non-membership  in  any  or- 
ganization. 

2.  There  shall  be  no  restriction  as  to  the 
number  of  apprentices  to  be  employed 
when  of  proper  age,  or  as  to  the  nature 
of  the  work  which  workmen  of  any  class 
shall  do. 

3.  That  eight  (S)  hours  shall  constitute 
a  day's  work. 

4.  Overtime  shall  not  be  permitted  ex- 
cept when  absolutely  necessary,  and  under 
no  circumstances  to  be  continued,  all  over- 
time to  be  paid  for  as  regular  time;  Sun- 
days and  Legal  Holidays,  or  the  days  on 
which  same  are  celebrated,  are  to  be  paid 
for  as  double  time. 

5.  Grievances  arising  among  the  work- 
men will  be  settled  in  conference  between 
the  employer  aud  the  workmen  already 
involved. 

This  advertisement  was  signed  by  29 
master  carpenters  and  builders,  eight 
master  painters  and  paperhangers,  one 
machinist  and  millwright,  sLx  phunbers, 
sieamfitters,  and  tinsmiths,  four  stair- 
builders  and  dealers  in  building  supplies, 
one  dealer  in  lumber  and  "  builders' 
finish,"  aud  three  carrying  on  the  busi- 
ness of  "  gas  and  electric  construction." 
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The  sis  trade  unions  named  as  de- 
fendants are  unions  of  (1)  carpenters, 
(2)  lathers,  (3)  painters,  decorators, 
and  paperhangers,  (4)  plumbers,  (5) 
sheet  metal  workei's,  and  (6)  steamfitters 
and  helpers. 

On  May  1,  1906,  these  "  Open  Shop 
Rules  "  were  posted  by  the  plaintiffs  in 
their  several  shops,  and  thereupon  the 
union  men  members  of  the  unions  named 
as  defendants  left  work  with  "  some " 
exceptions;  in  these  instances  the  imion 
men  '''  remained  at  work  after  the  open 
shop  rules  were  posted  and  until  a  non- 
union man  was  put  at  work  on  the  same 
job  with  themselves,  when  they  imme- 
diately left.  In  one  or  two  cases  the 
union  men  returned  when  the  non-union 
men  ceased  working." 

Without  going  into  details  it  is  mani- 
fest that  the  strike  here  in  question  was 
a  strike  against  the  open  shop,  as  the 
plamtiffs  proposed  to  cany  on  an  open 
shop,  and  for  the  closed  shop  as  it  had 
previously  been  carried  on  by  many  of 
the  plaintiffs  and  by  the  defendants. 

It  is  settled  in  this  Commonwealth 
that  the  legality  of  a  combination  not 
tc  work  for  an  employer,  that  is  to  say, 
of  a  strike,  depends  (in  ease  the  strikers 
are  not  under  contract  to  work  for  him) 
upon  the  purpose  for  which  the  combi- 
nation is  formed,  —  the  purpose  for 
which  the  employees  strike. 

We  have  excluded  all  cases  where  the 
employees  are  under  contract  to  work 
for  their  employer  because  it  is  now 
settled  in  this  Commonwealth  at  least, 
that  competition  and  similar  defences 
are  not  a  justification  for  inducing  an 
employee  or  other  person  to  commit  a 
breach  of  a  contract  and  thereby  inter- 
fering with  the  business  of  the  em- 
ployer. Beekman  v.  Marsters,  195  Mass. 
205.  From  that  it  would  seem  to  follow 
necessarily  that,  in  case  of  persons  under 
a  contract  to  work,  a  strike  or  combina- 
tion not  to  work,  in  violation  of  that 
contract,  to  secure  something  not  due 
them  under  that  contract,  would  be  a 
combination  interfering  without  justifi- 
cation with  the  employer's  business.    See 


in  this  connection  Aberthaw  Construc- 
tion Co.  V.  Cameron,  194  Mass.  20S. 

Instances  of  strikes  where  the  purpose 
sought  to  be  obtained  by  the  strike  has 
been  held  to  make  the  combuiation  not 
to  work  an  illegal  one,  are  to  be  found 
in  Carew  v.  Rutherford,  106  Mass.  1 ; 
Plant  V.  Woods,  176  Mass.  492 ;  Pickett 
V.  Walsh,  192  Mass,  572;  Aberthaw  Con- 
struction Co.  V.  Cameron,  194  Mass.  208. 

What,  then,  on  the  facts  found  in  the 
master's  report  was  the  purpose  of  the 
strike  here  in  question"? 

The  question  of  the  purpose  of  the 
strike  does  not  seem  to  have  been  di- 
rectly in  the  master's  mmd  in  framing 
his  report,  and  for  that  reason  his  find- 
ings of  fact  bearing  on  the  point  are  not 
directed  to  this  issue.  But  in  our  opin- 
ion the  facts  were  abundantly  proved 
which  made  the  strike  here  in  question 
an  illegal  combination,  that  is  to  say,  an 
interference  with  the  business  which  each 
plaintiff  was  conducting,  for  which  in- 
terference there  was  not  a  justification. 

The  occasion  of  the  strike,  as  we  have 
said,  was  the  posting  of  the  open  shop 
rules.  The  strike  was  manifestly  a 
strike  against  working  under  those  rules. 
To  understand  the  significance  of  the 
defendants'  combination  not  to  work 
under  these  open  shop  rules,  it  is  neces- 
saiy  to  state  what  was  proved  to  have 
been  the  condition  under  which  many  of 
the  plaintiffs  had  been  conducting  their 
business,  before  these  rules  were  posted. 
They  had,  as  a  rale,  been  conducting 
their  business  under  a  verbal  under- 
standing, if  not  an  actual  agreement, 
with  the  defendant  local  unions. 

It  appears  that  the  defendant  local 
imions  were  affiliated  with  the  Building 
Trades  Council  of  Lynn  and  vicinity, 
also  named  as  a  party  defendant.  The 
Building  Trades  Council  of  Lynn  and 
vicinity  appears  to  be  an  unincorporated 
association  made  up  of  delegates  from 
the  local  unions  with  which  it  is  "  aflSl- 
iated,"  including  the  six  local  unions 
named  here  as  defendants. 

By  the  working  and  trade  rules  of  this 
Council  everv  grievance  which  a  member 
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of  a  local  union  affiliated  with  the  Coun- 
cil has  against  his  employer  is  to  be  in- 
vestigated by  the  executive  board  of  the 
Council,  and  if  the  employer  does  not 
comply  with  the  decision  of  the  executive 
board  he  is  reported  to  the  Council  as 
"  unfair',"  and  upon  being  declared  "  un- 
fair "  by  the  Council,  the  executive  board 
is  "  to  again  interview "  the  employer, 
and  if  the  employer  continues  in  his  re- 
fusal to  comply  with  the  demands  of  the 
Council,  the  board  "  shall  at  once  re- 
move all  union  men  "  from  his  employ, 
and  ''  no  union  man  shall  be  allowed  to 
go  to  work  "  for  him  until  he  is  "  again 
placed  upon  the  fair  list  by  the  .  .  . 
Coimcil." 

In  other  words,  the  members  of  the 
defendant  unions,  by  the  terms  of  their 
own  rules,  undertook  to  decide  each  case 
of  an  individual  grievance  between  a 
single  employee  and  his  employer,  to  de- 
cree what  should  be  done  by  the  em- 
ployer as  well  as  by  the  employee,  and 
to  enforce  compliance  with  its  decision 
by  threatening  and  instituting  a  strike 
in  which  all  members  were  bound  to  join. 
What  we  mean  by  an  individual  griev- 
ance is  (for  example)  the  discharge  by 
his  employer  of  a  member  of  the  union 
for  drunkenness  or  inefficiency. 

This  statement  of  the  makeup  of  the 
defendant  unions  and  the  Building 
Trades  Council  with  which  they  are  affil- 
iated makes  plain  what  the  plaintiffs 
were  aiming  at  in  the  open  shop  rules. 
And  it  also  makes  plain  what  was  the 
main  or  one  of  the  main  purposes  for 
which  the  strike  in  question  was  insti- 
tuted by  the  individual  defendants. 

The  strike  in  question  was  a  combina- 
tion for  the  purpose  of  making  the 
Trades  Council,  composed  of  delegates 
from  the  unions  of  which  the  individual 
defendants  are  members,  the  arbiter  of 
all  questions  between  individual  em- 
ployees and  their  employers. 

It  purports  to  include  questions  aris- 
ing under  contracts  still  in  existence  be- 
tween the  two.  To  force  the  employer 
to  submit  to  a  delegate  body  of  em- 
ployees his  rights  under  an  existing  eon- 


tract  by  a  combination  for  that  purpose 
is  not  a  justifiable  interference  with 
then'  employers'  business. 

And  in  cases  arising  outside  existing 
contracts  it  is  an  attempt  to  force  com- 
pliance on  the  part  of  employers  within 
the  decision  of  this  delegate  body  of  em- 
ployees as  to  whether  a  single  employee 
is  or  is  not  to  work  for  the  employer, 
which  decision  is  to  be  enforced  by  a 
strike.  Such  a  strike  would  be  a  strike 
in  the  nature  of  a  sympathetic  strike, 
that  is  to  say,  it  is  a  strike  not  to  for- 
ward the  common  interests  of  the  strik- 
ers but  to  forward  the  interests  of  an 
individual  employee  ua  respect  to  a 
grievance  between  him  and  his  employer 
where  no  contract  of  employment  exists. 
We  do  not  mean  to  say  that  a  labor 
union  can  not  combine  to  support  a  com- 
mittee to  take  up  individual  gTievanees 
in  behalf  of  the  several  members.  What 
we  now  decide  to  be  illegal  is  a  combi- 
nation that  such  grievances  (that  is  to 
say,  grievances  between  an  individual 
member  of  a  union  and  his  employer 
which  are  not  common  to  the  union  mem- 
bers as  a  class)  shall  be  decided  by  the 
employees  and  that  decision  enforced  by 
a  strike  on  the  part  of  all.  In  this  re- 
spect this  case  comes  within  the  prin- 
ciple upon  which  the  second  point  in 
Pickett  V.  Walsh,  192  Mass.  572,  was 
decided. 

It  follows  that  the  plaintiffs  were  en- 
titled to  an  injunction  restraining  the 
defendants  from  combining  together  to 
further  the  strike  in  question,  and  from 
doing  any  acts  whatever,  peaceful  or 
otherwise,  in  furtherance  thereof,  m- 
cluding  the  payment  of  strike  benefits 
and  putting  plaintiffs  on  a  uniform  list. 

The  Building  Trades  Council  and  the 
six  unions  were  not  properly  joined  as 
parties  defendant  as  unincorporated 
associations,  Pickett  v.  Walsh,  192 
Mass.  572,  and  they  should  be  stricken 
from  the  title  of  the  cause.  The  pleader 
seems  to  have  thought  that  the  reason 
why  all  the  members  of  these  unincor- 
porated associations  need  not  be  joined 
ns    defendants    is   because   their   names 
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"  are  to  your  eomplaiiiauts  uuknowu," 
and  he  has  undertaken  to  make  them 
parties  by  an  allegation  "  that  John  Doe 
and  Richard  Roe  and  sundry  other  per- 
sons whose  names  and  whose  several  res- 
idences and  places  of  business  are  to 
your  comi)lainants  unknown,  are  the  re- 
maining members  of  said  respondent 
unions  and  the  respondent  Building 
Trades  Council,  and  are  participants  in 
the  unlawful  acts  hereinafter  set  forth." 
The  rule  of  equity  pleading  which  dis- 
penses with  the  joinder  of  all  members 
of  an  unincorporated  association,  de- 
pends upon  their  behig  members  of  a 
class  who  have  a  common  interest  and 
are  too  numerous  to  be  made  individually 
parties  defendant  even  if  their  names 
are  known  to  the  plaintiff.  The  proper 
way  of  bringing  them  before  the  court 
is  to  join  as  parties  defendant  persons 
who  are  alleged  to  be  and  are  projier 


representatives  of  the  class,  describing 
the  class  to  which  the  members  belong. 
See  Pickett  v.  Walsh,  192  Mass.  572. 

No  objection  has  been  made  to  the 
joinder  as  parties  plamtiif  in  this  suit 
of  the  nine  fiiTus  and  35  individuals, 
each  carrying  on  a  separate  business. 

It  is  manifest  that  the  decree  entered 
is  not  so  sweeping  as  that  to  which  the 
plaintiffs  were  entitled.  No  appeal, 
however,  was  taken  by  the  plaintiffs,  and 
of  this  the  defendants  did  not  complain. 

But  the  bill  must  be  amended  as  to 
the  parties  defendant.'  Upon  the  bill 
bemg  amended  within  60  days,  the  de- 
cree may  be  modified  as  hereinbefore  set 
forth,  and  on  being  so  modified,  affirmed. 
Otherwise  the  entry  must  be  bill  dis- 
missed.    So  ordered. 

Reynolds  et  al.  v.  Davis  et  al.,  84  N. 
E.  457. 


VI.    Tbe  Boycott  Declared  Vnlawfal. 

The  case  of  Tlie  Buck's  Stove  &  llange  Company  v.  American  Federa- 
tion of  Labor,  et  al.,  35  W.  L.  E.  797,  before  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  was  decided  on  December  17,  1907,  and  an  injunction 
pendente  lite  was  granted  the  plaintiff.  The  questions  involved  are  full  of 
practical  interest  and  importance,  and  in  the  following  digest  of  the  decision 
the  opinion  as  rendered  by  Mr.  Justice  Gould  is  given  rather  at  length. 


The  bill  of  complaint  in  this  case  was 
filed  by  the  Buck's  Stove  &  Range  Com- 
pany ...  of  St.  Louis  [Missouri], 
against  the  American  Federation  of  La- 
bor, a  voluntary  association,  having  its 
headquarters  in  .  .  .  [Washmgton,  D. 
C] ;  Samuel  Gompers,  individually,  and 
as  a  member  of,  and  the  president  and 
agent  of,  and  as  a  member  of  the  Execu- 
tive Council  of  said  Federation;  Frank 
Morrison,  individually,  and  as  a  member 
of  and  secretary  and  agent  of  said  coun- 
cil; and  nine  others,  individually,  as  the 
remaining  members  of  said  council.  .  .  . 

The  bill  states  substantially  as  fol- 
lows: That  the  plaintiff  .  .  .  has  been 
carrying  on  the  business  of  manufactur- 
ing stoves  and  ranges  since  1846;  that  it 
has  eustomei's  in  all  the  Territories  and 
nearly  all  the  States  of  the  Union,  .  .  . 
nine-tenths  of  its  lorodnct  being  sold  out- 
side   the    State    of    Missouri;  .  .  .  that 


...  its  factory  ...  is  divided  into  de- 
partments, as  follows :  molding,  cleaning, 
mounting,  steel-range  mounting,  nickel 
or  polishing,  enameling,  and  shipping 
departments;  that  the  avei'age  niunber 
of  workmen  on  its  pay-roll  is  750  a  day, 
of  whom  75  are  in  the  nickel  department, 
which  is  an  essential  branch  m  the  man- 
ufacture of  the  completed  product, 
which,  if  stopped,  would  biing  the  work 
of  the  factory  to  a  standstill;  that  the 
plaintiff  runs  what  is  called  "  an  open 
shop,"  employing  both  union  and  non- 
union men,  without  discrimination,  and 
has  several  hundred  union  men  working 
for  it  in  harmonious  and  satisfactory 
relations;  that  the  i)laintiff  is  a  member 
of  a  voluntary  association  of  stove  man- 
ufacturers, called  the  Stove  Founders' 
National  Defense  Association,  which 
association  has  an  agi'eement  with  the 
Iron  Molders'  Union  of  North  America, 
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which,  generally  stated,  provides  for  a 
settlement  of  matters  in  controversy  by 
arbitration,  pending  which  neither  party 
to  the  dispute  shall  discontinue  business 
lelations;  that  said  association  also  has 
an  agreement  with  the  Metal  Polishers, 
Buffers,  Platers,  Brass  Holders,  and 
Brass  and  Silver  Workers'  International 
Union  of  North  America  providing  for 
the  adjustment  of  all  difficulties  that 
may  exist  between  the  polishers  and 
other  members  of  said  union  and  their 
employers.  .  .  . 

The  bill  thereupon  proceeds  to  state, 
with  gTeat  fullness,  the  organization  and 
much  of  the  history  of  the  American 
Federation  of  Labor.  .  .  . 

The  bill  next  avers  that  the  defendant, 
the  American  Federation  of  Labor,  edits 
and  distributes  monthly  from  "Washing- 
ton to  its  various  subordinate  associa- 
tions, and  its  individual  members,  and  to 
the  public  generally,  a  monthly  journal, 
the  American  Federationist,  in  each  and 
every  copy  of  which  there  appears  a  no- 
tice that  particular  concerns,  upon  the 
application  of  particular  unions  named, 
and  after  due  investigation  and  at- 
tempted settlement,  have  been  declared 
"  unfair  "  by  the  Executive  Council  and 
requesting  the  secretaries  of  all  its  27,000 
local  unions  to  read  such  notice  at  the 
meetings  of  their  unions,  and  requesting 
the  labor  and  reform  press  of  the  coun- 
try to  copy  it,  which  notice  is  signed  by 
the  said  Gompers  as  president  of  the  said 
Federation  of  Labor  in  behalf  of  it  and 
all  its  members.  .  .  . 

The  bill  next  sets  out  the  existence  of 
the  organization  of  Metal  Polishers, 
Buffers,  Platers,  Brass  Holders,  and 
Brass  and  Silver  Workers'  Liternational 
L^nion  of  North  America,  which  is  affil- 
iated Avith  and  is  a  component  part  of 
the  American  Federation  of  Labor.  .  .  . 

The  bill  further  alleges  that  the  de- 
fendants, their  confederates  and  agents, 
to  carry  out  their  conspiracy  to  boycott 
and  destroy  the  plaintiff's  business  and 
restrain  the  sale  and  shipment  of  its' 
lu'oduct  to  its  customers  in  the  various 
States  and  Territories  of  the  Union,  dis- 
tributed   among    the    customers    of    the 


plaintiff  and  the  ■'various  subordinate 
unions  of  the  American  Federation  of 
Labor  a  false  and  misleading  circular  in 
which  it  is  stated  that  the  metal  polishers 
of  Local  No.  13  were  compelled  to  strike 
because  said  plaintiff  insisted  on  the  said 
polishers  returning  from  the  nine-hour 
to  the  10-hour  workday,  although  in 
June,  1904,  the  members  of  the  above- 
named  union  had  secured  the  nine-hour 
workday,  and  also  reciting  an  inability 
to  agree  on  the  part  of  the  Interna- 
tional LTnion  and  the  Stove  Founders' 
National  Defense  Association  after  sev- 
eial  conferences;  that  in  the  month  of 
December,  1906,  the  defendants,  their 
confederates  and  agents,  as  a  means  of 
carrying  out  said  conspiracy,  distributed 
^<mong  the  customers  of  the  plaintiff, 
and  the  public  generally,  thousands  of 
other  false  and  misleading  circulars  to 
practically  the  same  effect.  .  .  . 

The  bill  next  avers  that  as  a  further 
step  in  carrying  out  said  conspiracy  to 
boycott  and  destroy  the  plaintiff's  busi- 
ness, defendants,  their  confederates  and 
agents,  have  notified  plaintiff's  custom- 
ers to  whom  shipments  of  stoves  have 
been  made  that  it  and  its  product  had 
been  declared  "  unfair "  to  organized 
labor,  and  have  threatened  them  with 
loss  of  patronage  and  business  if  they 
continued  to  sell  the  product  of  plain- 
tiff. .  .  . 

The  bill  next  recites  the  proceedings 
cf  the  annual  convention  of  the  Amer- 
ican Federation  of  Labor,  at  Minneapo- 
lis, in  November,  1906,  .  .  . 

The  bill  further  avers  that  the  action 
of  the  defendants  in  so  placing  the  name 
of  the  plaintiff  upon  the  "  We  Don't 
Patronize  "  list  of  the  American  Federa- 
tion of  Labor,  and  boycotting  its  prod- 
uct as  aforesaid,  ...  is  in  direct  vio- 
lation of  the  agreement  made  and  now 
existing  between  the  said  Iron  Holders' 
Union  and  the  Stove  Founders'  National 
Defense  Association,  including  the  plain- 
tiff, one  of  its  members,  and  of  said 
agreement  between  the  said  International 
Hetal  Polishers'  Union,  one  of  the  sub- 
ordinate organizations  of  the  American 
Federation  of  Labor,  and  the  said  Stove 
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Founders'  Association,  including  the 
l^laintiff,  one  of  its  members,  and  is  for 
that  reason  a  ■\vi-ongful  and  unlawful 
act.  .  .  . 

The  bill  next  recites  the  publication  in 
the  Federationist  for  May,  1907,  of  a 
special  notice  to  all  its  affiliated  unions 
over  the  signature  of  the  defendant 
Gompers,  as  president  of  the  American 
Federation  of  Labor,  that  the  plaintiff 
had  been  declared  "  unfair "  at  the  re- 
quest of  the  Brotherhood  of  Fouudrj' 
EmjDloyees  after  due  investigation  and 
attempt  at  settlement,  with  a  request  to 
all  the  secretaries  of  its  27,000  local 
unions  to  read  the  notice  at  the  meetings 
of  their  unions,  and  with  the  further  re- 
quest to  the  labor  and  reform  press  of 
the  whole  country  to  copy  such  no- 
tice. .  .  . 

The  bill  sets  out  specific  instances  in 
which  commercial  establishments  which 
had  for  a  long  time  been  customers  of 
the  plaintiff  under  annual  contracts  have 
been  coerced  into  ceasing  to  be  such  cus- 
tomers b}'^  subordinate  organizations  of 
the  said  Federation  of  Labor  under 
threats  of  loss  of  patronage  of  the  mem- 
bers of  said  union  if  they  continued  to 
handle  plaintiff's  goods.  .  .  . 

The  bill  next  sets  out  certain  publica- 
tions in  the  Journal,  the  organ  of  the 
Metal  Polishers'  Union,  over  the  signa- 
tui-e  of  A.  B.  Grout,  president  of  said 
International  Metal  Polishers'  Union, 
stating  that  the  plaintiff  was  on  the 
"  Unfair  "  list,  and  urgmg  members  of 
organized  labor  to  continue  the  boycott 
against  the  plaintiff's  product.  .  .  . 

All  of  the  defendants  joined  into  an 
answer  to  said  bill.  Subsequently,  on 
October  28,  1907,  the  plaintiff  filed  its 
petition  setting  up  that  the  defendants 
and  their  associates  were  continuing  the 
wrongful  acts  set  forth  in  the  bill,  the 
allegations  of  which  were  made  a  part 
of  the  said  petition,  and  praying  for  an 
injunction  pendente  lite.  Upon  this  pe- 
tition a  rule  to  show  cause  why  such  an 
m junction  should  not  be  issued  was 
granted  to  which  the  defendants,  on  No- 
vember 15,  1907,  made  return  by  filing 


an  amended  answer  to  the  bill  and  by 
filing  certain  affidavits.  With  the  peti- 
tion the  plaintiff  filed  a  large  number  of 
affidavits,  which  have  been  printed  and 
form  a  book  of  312  images.  Without  at- 
tempting to  even  suramarize  the  contents 
of  these  affidavits  (each  of  which  I  have 
carefully  read),  it  may  be  stated  that 
they  fauly  substantiate  the  allegations 
contained  in  the  bill.  From  them  I  de- 
duce the  following : 

Prior  to  Januarj-  1,  1906,  out  of  750 
men  in  plaintiff's  employ,  75  worked  in 
the  polishing  department,  being  paid  by 
the  piece.  Of  these  a  majority  were 
members  of  the  Metal  Polishers,  Buffers, 
and  Platers'  Local  Union  No,  13  of  St. 
Louis.  Plaintift"'s  business  was  con- 
ducted on  the  principle  of  an  "  open 
shop  "  —  that  is,  union  and  non-union 
men  were  employed  without  discrimina- 
tion. The  work  was  10  hours  in  all  de- 
partments, as  it  was  with  a  majority  of 
those  engaged  in  the  same  line  of  busi- 
ness in  St.  Louis.  It  may  be  fairly  in- 
ferred from  the  affidavits  that  prior  to 
January  1,  1906,  the  metal  polishers,  be- 
ing paid  by  the  piece,  had  been  accus- 
tomed to  quit  work  before  the  expiration 
of  the  10  hours,  or  when  they  had  eanied 
$4  for  the  day's  work.  On  the  date 
mentioned  a  notice  was  posted  requiring 
the  men  in  this  department  to  work  10 
hours.  They  continued  to  so  work  until 
August  29,  1906,  when  those  who  were 
members  of  the  said  local  union  struck, 
without  previous  notice  to  the  plaintiff. 
At  the  date  the  local  union  was  a  mem- 
l)er  of  the  National  Metal  Polishers, 
Buffers,  Platers,  etc..  Union,  and  the 
plaintiff  was  a '  member  of  the  Stove 
Founders'  National  Defense  Association, 
between  which  there  was  an  agreement 
.  .  .  which,  according  to  its  recitals,  was 
entered  into  "  with  the  view  of  pro- 
moting harmony  "  between  the  members 
of  the  respective  bodies,  and  "  adjusting 
any  grievances  that  may  arise  by  con- 
ciliation and  arbitration."  In  this  agree- 
ment is  a  i^rovision  that  pending  the 
adjudication  of  disputes  "  neither  party 
shall    discontinue    operations,    but    shall 
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proceed  with  business  in  the  ordinary 
manner."  Shortly  after  the  strike,  Local 
Union  No.  13  put  plaintiff  on  the  "  Un- 
fair "  list,  and  on  September  6,  1906, 
sent  circulars  to  the  local  unions 
throughout  the  country  affiliated  with 
the  International  Polishers,  etc..  Union, 
in  which  it  was  requested  that  those  re- 
ceiving the  circular  would  "  appoint 
committees  to  visit  dealers  handling 
stoves  and  ranges  of  said  firm  and  re- 
quest them  to  cease  handling  said  goods, 
also  have  them  write  the  firm  a  letter  to 
that  effect."  On  November  6,  1906,  the 
said  local  union  also  sent  circulars  to 
dealers  handling  plaintiff's  products, 
calling  attention  to  the  "  unfairness  "  of 
the  fiiTu  and  requesting  them  to  cease 
handling  such  products.  It  also  caused 
to  be  printed  and  circulated  hand  bills 
m  the  following,  or  similar  language : 
"Notice!  Unfair.  The  Buck  Stove  & 
Range  Co.,  St.  Louis,  Missouri.  Do  not 
purchase  of  said  firm.  Strike  en- 
dorsed by  Metal  Polishers'  International 
Union."  These  hand  bills  were  distrib- 
uted to  plaintiff's  customers  and  in  some 
instances  posted  upon  the  fronts  of  their 
stores. 

The  action  of  Local  Union  No.  13  in 
placing  plamtiff  upon  the  "  Unfair  "  list 
was  endorsed  by  the  International  Union 
of  Metal  Polishers,  of  which  it  was  a 
constituent  body,  by  the  Central  Trades 
and  Labor  Union  of  St.  Louis  and  by 
the  Metal  Trades  Council  of  St.  Louis 
and  vicinity.  Notices  and  communica- 
tions were  also  published  m  the  Journal, 
the  official  organ  of  the  International 
Metal  Polishers,  etc.,  Union,  urging  the 
13roseeution  of  the  boycott  against  the 
plaintiff. 

The  annual  convention  of  the  defend- 
ant, the  American  Federation  of  Laljor, 
was  held  at  Minneapolis,  Minnesota,  No- 
vember 12-24,  inclusive,  1906.  .  .  .  The 
IDresident  .  .  .  appointed  a  Committee 
on  Boj'cott,  as  provided  by  the  constitu- 
tion of  said  Federation,  .  .  .  [into 
which  was]  introduced  the  following  res- 
olution :  "  Whereas,  The  Buck  Stove  & 
Range  Company,  of  St.  Louis,  Missouri, 


which  is  owned  and  controlled  hj  J.  W. 
Van  Cleave,  president  of  the  Manufac- 
turers' Association,  has  persistently  dis- 
criminated against  members  of  the 
Foundry  Employees'  Union  to  the  extent 
of  discharguig  every  man  as  soon  as  it 
became  known  that  he  was  a  member  of 
said  union;  therefore  be  it  Resolved, 
That  the  products  of  the  above-named 
foundry  be  placed  on  the  *  We  Don't 
Patronize '  list  of  the  American  Federa- 
tion of  Labor,"  which  was  duly  referred 
to  said  Committee  on  Boycott.  A  ma- 
jority of  the  committee  recommended  its 
reference  to  the  Executive  Council  in 
accordance  with  article  9,  section  4,  of 
the  constitution.  A  minority  recom- 
mended immediate  action,  for  the  reason, 
among  others,  that  "  the  attitude  of  the 
president  of  the  company  towards  or- 
ganized labor  is  well  known,  he  being 
the  president  of  the  Citizens'  Industrial 
Alliance  of  St.  Louis  and  first  vice-pres- 
ident of  their  national  association.  At 
the  present  time  the  metal  polishers, 
buffers,  and  platers  are  out  on  strike, 
and  have  been  since  August  29,  to  resist 
an  increase  of  working  hours  from  nine 
(which  they  had  worked  under  for  18 
months)  to  10  a  day.  Mr.  Van  Cleave 
withdrew  his  patronage  from  a  printing 
firm  that  had  done  his  work  for  a  year 
when  it  gTanted  the  eight-hour  day  to 
its  employees,  and  issued  a  circular  to  all 
business  men  calling  upon  them  to  do 
the  same.  This  leaves  no  doubt  as  to  his 
attitude  towards  organized  labor."  Pres- 
ident Gompers  ruled  the  minority  report 
to  be  in  conflict  with  the  constitution, 
and  the  majority  rei)ort,  amended  by  ap- 
proving the  report  of  the  committee  and 
instnicting  executive  committee  to  take 
action  at  the  earliest  possible  moment, 
was  adopted.  At  a  meeting  of  the  Ex- 
ecutive Council  of  the  said  Federation, 
held  March  18-23,  1907,  at  Washington, 
D.  C,  that  body  gave  its  endorsement  to 
the  resolution  declaring  plaintiff  "  L^n- 
fair,"  and  it  was  so  published  in  the 
May  number  of  the  American  Federa- 
tionist,  the  official  organ  of  the  said 
Federation,  in  the  following  fonn: 
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SPECIAL    NOTICE. 
Washington,  D.  C,  April  25,  1907. 
To  All  Affiliated  Unions: 

At  the  request  of  the  unions  interested,  and 
after  due  investigation  and  attempt  at  settle- 
ment, the  following  concerns  have  been  de- 
clared UNFAIR: 

Buck  Stove  and  Range  Company,  St.  Louis, 
Missouri. 
Secretaries  are  requested  to  read  this  notice 
at    union    meetings,    and    Labor    and    Reform 
Press  please  copy. 

Fraternally  yours, 

Samuel  Gompers, 
President,  American  Federation  of  Labor. 

In  the  subsequent  issues  of  said  pe- 
riodical the  name  of  plaintiff  appears 
on  Avhat  is  termed  the  "  We  Don't  Pat- 
ronize "  list. 

There  is  no  evidence  in  the  record  that 
the  Brotherhood  of  Foundry  Employees 
or  the  Foundiy  Employees'  Union,  on 
Avhose  behalf  the  resolution  purports  to 
have  been  introduced  at  the  Minneapolis 
convention,  had  ever  presented  any 
grievance  to  said  plaintiff,  oi",  in  fact, 
had  had  any  controversy  with  it  on  any 
subject  whatever.  The  general  manager, 
superintendent,  assistant  superintendent, 
and  foreman  of  the  polishing  depart- 
ment of  plaintiff  state  under  oath  that 
they  not  only  never  discriminated  agauist 
members  of  such  union,  but  never  knew 
the  plaintiff  had  such  members  in  its 
employ.  Bechtold,  who  introduced  the 
resolution,  and  who  is  secretary-treas- 
urer of  the  International  Brotherhood  of 
Foundry  Employees,  made  an  affidavit 
for  the  defendants,  in  which  he  admits 
that  no  attempt  to  adjust  any  alleged 
trouble  between  his  organization  and 
plaintiff  was  made,  and  gives  as  a  reason 
the  "  arbitrary,  uncompromising  and  im- 
f  riendly  attitude  "  of  Mr.  A^an  Cleave, 
the  president  of  plaintiff,  manifested  at 
a  conference  held  October  24,  1906,  after 
the  strike  of  the  metal  polishers,  between 
hunself  and  representatives  of  said  In- 
ternational Metal  Polishers,  etc.,  Union 
and  the  Central  Trades  and  Labor  Union 
of  St..  Louis.  In  this  connection  it 
should  be  noted  that  under  the  practice 
of  the  American  Federation  of  Labor, 
an  international  union  was  not  allowed 


lo  have  published  the  names  of  more 
than  three  firms  on  the  "  We  Don't  Pat- 
ronize "  list  at  one  time,  and  that  the  In- 
ternational Metal  Polishers,  etc..  Union 
had  its  quota  full  at  the  time  of 
the  strike  of  Local  No.  13. 

The  effects  upon  the  business  of  plain- 
tiff of  the  action  of  Local  Union  No.  13, 
its  circulars  and  publications,  the  en- 
dorsement of  its  action  by  the  Central 
Trades  and  Labor  Union  of  St.  Louis 
and  the  International  Metal  Polishers, 
etc.,  Union,  and  the  endorsement  of  its 
action  by  the  defendants,  and  the  pub- 
lication thereof  in  the  Federationist  are 
specifically  set  forth  in  the  affidavits 
filed  with  the  petition  for  the  rule. 
Time  and  space  render  it  impracticable 
to  even  mention  all  the  instances  in 
which  such  action  has  resulted  in  the 
loss  of  customers  to  plaintiff.  ...  In 
the  case  of  the  Strauss-Miller  Company, 
of  Cleveland,  Ohio,  set  forth  in  para- 
graph 19  of  the  bill,  the  company  aban- 
doned its  previous  relations  with  the 
plaintiff  under  threat  of  a  total  loss  of 
patronage  of  more  than  GO.OOO  persons, 
members  of  the  United  Trades  and  La- 
bor Council,  of  Cuyahoga  County, 
Ohio,  which  is  one  of  the  city  central 
labor  unions  of  the  defendant,  the  Am- 
erican Federation  of  Labor.  .  .  .  Ovid 
B.  Sailors,  secretary  and  treasurer  of  a 
firm  doing  business  in  South  Bend,  In- 
diana, had  been  a  customer  of  plaintiff 
for  several  years.  He  makes  oath  that 
on  October  3,  1907,  he  was  notified  by 
a  committee  of  No.  330,  Metal  Polishers' 
Local  Union  of  South  Bend,  to  discon- 
tinue the  sale  and  advertising  of  plain- 
tiff's stoves  and  ranges  and  that,  there- 
after, on  October  IS  his  firm  was  pub- 
lished in  the  local  labor  papers,  by  means 
of  a  large  display  advertisement,  as  hav- 
ing been  placed  on  the  "  Unfair "  list, 
and  that  on  the  following  day  a  circular 
appeared  under  the  signature  of  Local 
Metal  Polishers'  Union  No.  330,  stating 
that  "  The  outfitting  house  of  Sailor 
Eros,  has  been  placed  on  the  '  L'nfair ' 
list  on  account  of  their  continuing  to 
handle  the  Buck  stoves  and  ranges.  .  .  . 
All  members  and  friends  of  organized 
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labor  are  asked  to  read  and  heed  the 
above."  ,  .  . 

The  defendant  filed  nine  affidavits  as 
part  of  their  return  of  the  rule.  De- 
fendant Gompers  states  that  the  word 
'•  unfair  "  has  been  in  use  almost  from 
the  organization  of  the  American  Fed- 
eration of  Labor;  that  it  has  never  been 
used  by  labor  organizations  as  imputing 
*•  any  unfairness  in  general  conduct,  or 
in  dishonest}',"  but  that  "  it  means  sim- 
ply that  the  person,  firm,  or  company  to 
whom  the  description  is  applied  is  in- 
equitable and  unjust  to  organized  labor, 
or  that  he  discriminates  against  organ- 
ized labor,  in  some  respect,  or  to 
some  extent."  Joseph  F.  Valentine  .  .  . 
states  that  the  executive  council  of  the 
Federation  of  Labor  referred  to  him  the 
resolution  introduced  at  the  Minneapolis 
convention  by  the  International  Brother- 
hood of  Foundry  Employees,  seeking  the 
endorsement  of  the  Federation  of  a 
'''  boycott "  (sic)  by  said  International 
Brotherhood  of  plaintiff;  that  he  first 
tried  to  adjust  the  matter  through  the 
Stove  Founders'  National  Defense  As- 
sociation, but  found  that  the  Foundry 
Employees'  Union  had  no  agreement 
with  the  Defense  Association ;  that  from 
kis  "  knowledge  of  the  men  in  the  iron 
molding  trade  "  and  from  his  investiga- 
tions he  was  fully  convinced  that  any 
attempt  at  direct  conference  with  the 
plaintiff  would  prove  fruitless.  E.  G. 
Boyd,  a  metal  polisher,  makes  oath  as 
to  the  injurious  effect  of  the  trade  of 
metal  polishers  upon  the  health;  Arthur 
Moran  makes  a  similar  affidavit  as  to 
stove  mounters  and  steel  range  workers, 
and  that  the  conditions  under  which 
stove  mounters  are  forced  to  work  in  the 
shop  of  plaintiff  were  such  that  no  man 
could  work  more  than  nine  hours  and 
be  in  a  condition  to  give  his  family  the 
time  and  attention  that  is  necessaiy,  es- 
])ecially  for  the  projDer  education  of  his 
children,  which  he  as  the  head  of  the 
family  is  supposed  to  promote;  that  in 
most  of  the  stove  shops,  in  the  St.  Louis 
District,  the  stove  mounters  and  steel 
range  workers  enjoy  the  nine-hour  work- 
day.   Martin  Schreiber  makes  oath  that 


himself,  and  three  others,  who  became 
members  of  the  Stove  Mounters  and 
Steel  Range  Workers'  Union  on  Friday 
evening,  September  27,  1907,  were  dis- 
charged on  September  30,  1907,  the  rea- 
son given  by  the  foreman  being  that  the 
warehouses  were  overstocked,  and  that 
he  believes  the  reason  was  that  he  and 
the  other  men  had  become  members  of 
said  union.  .  .  .  Arthur  Moran  makes 
t,  subsequent  affidavit,  dated  November 
11,  1907,  in  which  he  states  that  on  or 
about  September  4,  1907,  he  was  em- 
ployed by  plaintiff  as  a  stove  mounter 
and  was  president  of  Local  Union  No. 
S6,  and  that  on  that  date  a  committee 
from  said  union  called  upon  J.  W.  Van 
Cleave,  president  of  plaintiff,  and  pre- 
sented a  request  that  members  of  said 
union  be  required  to  work  only  nine 
hours  a  day;  that  Van  Cleave  asked 
affiant  if  he  was  president  of  said  union, 
and  being  advised  that  he  was,  promptly 
discharged  him;  that  said  A''an  Cleave 
threatened  to  discharge  all  members  of 
said  committee  and  declined  to  deal  with 
them. 

There  appear  two  general  questions 
upon  this  record:  Fii'st,  has  the  plain- 
tiff shown  the  existence  of  an  unlawful 
combination  and  conspiracy  to  destroy 
its  business;  and,  second,  does  the  testi- 
mony so  connect  the  defendants,  or  any 
of  them,  with  such  combination  and  con- 
spiracy as  to  make  them  amenable  to  the 
injunctive  power  of  this  court. 

Upon  the  first  proposition  there  is 
little  room  for  argument  or  discussion. 
.  .  .  There  is  no  attempt  to  deny  that 
plaintiff's  customers,  even  those  under 
contract,  have  refused  to  continue  busi- 
ness dealings  with  it  under  threat  of  be- 
ing boj'cotted  by  the  local  organizations 
iiffiliated  with  the  Federation.  It  does 
not  become  necessary  in  this  case  to  dis- 
cuss whether  placing  plaintiff's  name  on 
the  "  Unfair  "  list,  or  on  the  "  We  Don't 
Patronize "  list  in  the  Federationist, 
amounts  to  what  is  technically  called  a 
boycott,  for  the  reason  that  the  affidavits 
as  to  what  has  been  actually  done  with 
reference  to  plaintiff's  customers  leave 
no  doubt  as  to  what  has  been  in  fact  ac- 
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complislied.  A  boycott  is  defined  in 
.  ,  .  [the  case  of]  By.  v.  Penn.  Co.,  54 
Fed.  730  .  .  .  [as]  ''  a  combination  of 
many  to  cause  a  loss  to  one  person  by 
coercing  others,  against  their  will,  to 
■withdraw  from  him  their  beneficial  busi- 
ness intercourse,  through  threats  that, 
unless  those  others  do  so,  the  many  will 
cause  serious  loss  to  them."  This  defini- 
tion was  given  in  March,  1S93,  and  it 
was  of  such  combinations  that  the  same 
judge  said  in  .  .  .  Thomas  v.  Cincin- 
nati, etc.,  Ry.  Co.,  62  Fed.  819 :  "  Boy- 
cotts, though  imaccompanied  by  vio- 
lence or  mtimidation,  have  been  pro- 
nounced unlawful  ui  every  State  of  the 
United  States  where  the  question  has 
arisen,  unless  in  Minnesota;  and  they 
are  held  to  be  unlawful  in  England." 
Since  this  statement  was  made,  boycotts 
have  been  held  unlawful  in  Minnesota. 
(Ertz  V.  Produce  Exchange,  79  Minn. 
140.)   .  .  . 

It  is  not  surprising  that  there  is  so 
little  difference  of  opinion  among  the 
courts  upon  the  question  involved.  The 
conclusion  reached  is  based  upon  an  ap- 
preciation of  the  fundamental  rights  of 
free  men  in  a  free  country.  .  .  .  De- 
fendants have  the  right,  either  individ- 
ually or  collectively,  to  sell  their  labor 
to  whom  they  please,  on  such  terms  as 
they  please,  and  to  decline  to  buy  plain- 
tiff's stoves;  they  have  also  the  right  to 
decline  to  traffic  with  dealers  who  handle 
plaintiff's  stoves.  But  Sailor  Bros.,  for 
instance,  have  an  equal  right  to  buy 
plaintiff's  stoves  and  plaintiff  has  an 
equal  right  to  sell  said  stoves  to  Sailor 
Eros.,  and  when  defendants  and  those 
associated  with  them  combine  to  inter- 
fere with  or  obstruct,  without  justifiable 
cause,  the  freedom  of  buying  and  selling 
Avhich  should  exist  between  plaintiff  and 
Sailor  Bros,  they  infringe  upon  the 
rights  of  both  and  do  an  unlawful  act. 
The  same  principle  which  is  the  basis  of 
their  trade  freedom  is  also  the  basis  of 
the  freedom  of  plaintiff  and  Sailor  Bros, 
to  deal  with  each  other  untrammelled  by 
the   interference    of   defendants.      Such 


interference  is  an  unlawful  invasion 
upon  the  rights  of  plaintiff.  Just  what 
constitutes  ''  justifiable  cause "  for  in- 
terference .  .  .  remains  in  some  respects 
undetermined.  Defendants  claim  the 
motive  of  wishing  to  better  their  condi- 
tion affords  such  legal  justification,  but 
this  motive  is  too  remote,  as  compared 
v;ith  their  immediate  rnotive,  which  is  to 
show  what  punishment  and  disaster 
necessarily  follow  a  defiance  of  their 
demands.  .  .  . 

It  is  earnestly  contended  by  defend- 
ants' counsel  that  as  each  one  of  the  de- 
fendants has  the  right  to  refuse  to  pat- 
ronize the  customers  of  plaintiff  unless 
such  customers  will  discontinue  handling 
plaintiff's  stoves,  therefore  they  may 
combine  in  their  refusal ;  in  other  words, 
that  there  can  not  be  an  unlaAvful 
combination  where  each  member  thereof 
might  do,  individually,  the  thing  con- 
templated, without  responsibility  to  the 
law  therefor.  This  contention  has  much 
of  plausibility.  It  is  undoubtedly  diffi- 
cult to  formulate  the  legal  basis  of  the 
proposition  that  what  is  lawful  for  one 
to  do  becomes  unlawful  when  done  in 
combination.  It  seems  to  evade  accurate 
analysis.  .  .  .  Mr.  Justice  Harlan,  in  the 
case  of  Arthur  v.  Oakes,  25  L.  R.  A. 
429,  states :  "  It  is  one  thing  for  a  sim- 
ple^ individual  or  for  several  individuals 
each  acting  upon  his  own  responsibility, 
and  not  in  co-operation  with  others,  to 
foi-m  the  purpose  of  inflicting  actual  in- 
jury upon  the  property  or  rights  of 
others.  It  is  quite  a  different  thing  in 
the  eye  of  the  law  for  many  persons  to 
combine  or  conspire  together  with  the 
intent  not  simply  of  asserting  their 
rights  or  of  accomiDlishing  lawful  ends 
by  peaceable  methods,  but  of  employing 
their  imited  energies  to  injure  others  or 
the  public.  An  intent  on  the  part  of  a 
single  person  to  injure  the  rights  of 
others  or  of  the  public  is  not  in  itself  a 
wrong  of  which  the  law  will  take  cog- 
nizance, unless  some  injurious  act  be 
done  in  execration  of  the  unlawful  intent. 
But  a  combination  of  two  or  more  per- 


"  Word  probably  intended  for  single.  —  Ed. 
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sons  with  such  an  intent  and  under  cir- 
cumstances that  give  them  when  so  com- 
bined a  power  to  do  an  injui-y  they 
Avould  not  possess  as  individuals  acting 
jointly,  has  always  been  recognized  as 
in  itself  wrongful  and  illegal."  .  .  . 

It  Avas  next  contended  on  behalf  of 
defendants  that  to  restrain  the  publica- 
tion of  plaintiff's  name  on  the  "  Unfair  " 
or  "  We  Don't  Patronize  "  list  would  be 
an  infringement  on  their  constitutional 
rights  and  an  assault  upon  the  freedom 
of  the  press ;  or  that  if  plaintiff  had  any 
redress  for  such  publication  it  was  by 
action  for  the  libel,  and  that  equity  will 
not  enjoin  the  publication  of  a  libel.  All 
this  would  have  merit,  if  the  act  of  de- 
fendants in  making  such  publication 
stood  alone,  unconnected  with  other  eon- 
duet  both  precedmg  and  following  it. 
But  it  is  not  an  isolated  fact ;  according 
to  the  allegations  of  the  bill  and  the  sup- 
porting affidavits  it  is  an  act  in  a  con- 
spiracy to  destroy  plaintiff's  business,  an 
act  which  has  a  definite  meaning  and  in- 
stiaietion  to  those  associated  with  de- 
fendants and  an  act  which  is  the  basis 
for  conduct  on  the  part  of  defendant's 
associates,  which  unlawfully  interferes 
with  plaintiff's  right  of  freedom  to  trade 
Avith  Avhom  he  pleases.  The  argument  of 
counsel  is  fully  answered  by  the  lan- 
guage of  Mr,  Justice  Holmes  in  the  ease 
of  Aikens  v.  Wisconsin,  195  U.  S.  194: 
"  No  conduct  has  such  an  absolute  priA'- 
ilege  as  to  jtistify  all  possible  schemes 
of  which  it  may  be  a  part.  The  most 
innocent  and  constitutionally  protected 
of  acts  or  omissions  may  be  made  a  step 
in  a  criminal  plot,  and  if  it  is  a  step  in 
a  plot,  neither  its  innocence  nor  the  con- 
stitution is  sufficient  to  prevent  the  pun- 
ishment of  the  plot  by  law." 

It  is  asserted  in  the  answer  of  defend- 
ants, and  urged  in  the  argiiment,  that 
the  defendant,  the  American  Federation 
of  Labor,  is  a  federation  of  organiza- 
tions and  has  no  individual  membership. 
It  would  be  difficult  to  understand  how 
the  different  organizations,  made  up  of 
individual  members,  and  existing  only 
by  reason  of  such  individual  member- 
ship, could  be  federated  into  a  central 


organization  Avithout  such  individual 
members  becoming  also  members  of  such 
central  organization;  especially  would 
this  be  difficult  in  a  court  of  equity 
Avhich  looks  through  the  foi-ms  to  reach 
the  substance.  But  if  this  could  be  ac- 
complished as  a  legal  or  equitable  fact, 
the  testimony  shows  conclusively  that 
the  defendant  has  not  done  so.  On  page 
177,  of  the  printed  affidavits,  is  given  a 
fac-simile  from  the  report  of  the  pro- 
ceedings of  the  conA'ention  of  the  Fed- 
eration, 1904,  showing  that  it  claimed 
to  be  then  composed  of  more  than  1,650,- 
000  indiAddual  member's.  And  on  page 
293,  in  the  report  of  the  defendant  Gom- 
pers,  as  president  of  said  Federation,  he 
refers  to  the  activity  of  "  all  our  organ- 
izers, our  organizations,  and  our  mem- 
bers." 

It  is  further  insisted  by  counsel  for 
defendants  that  plaintiff's  business  is 
not  property  or  a  property  right;  that 
it  is  a  mere  abstraction,  incapable  of 
judicial  protection.  .  ,  . 

Second.  The  second  point  to  be  con- 
sidered is,  does  the  testimony  so  connect 
the  defendants,  or  any  of  them,  with 
such  combination  and  conspiracy  as  to 
make  them  amenable  to  the  injunctive 
power  of  this  court. 

The  record  in  this  case  leaves  no  doubt 
that  plaintiff  has  been  and  still  is  the 
object  of  a  "boycott,"  using  that  in  the 
most  obnoxious  sense,  A'iz.,  an  unlawful 
conspiracy  to  destroy  its  business;  such 
a  conspiracy  as  has  received  the  con- 
demnation of  every  Federal  and  State 
Court  in  the  country  before  Avhich  it  has 
been  brought  for  criminal  action,  legal 
redress,  or  equitable  injunction.  This 
conspiracy  originated  in  the  action,  by 
Metal  Polishers'  Local  No.  13  in  St, 
Louis,  in  the  Fall  of  1906,  a  body  fed- 
erated with  the  defendant  American  Fed- 
eration of  Labor  through  the  Interna- 
tional Metal  Polishers,  etc..  Union.  It 
was  advanced  in  accordance  with  the 
procedure  of  the  said  Federation  until 
in  March,  1907,  it  receiA-ed  the  aetiA-e 
endorsement  of  the  Executive  Council, 
and  controlling  body  of  said  Federation. 
It  is  true  that  when  this  body  acted  it 
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did  not  use  the  word  "  boycott "  but  the 
more  euiDhemistic  terms  of  "  Unfair " 
and  "  We  Don't  Patronize." 

But  an  examination  of  the  record  con- 
vinces me  that  whatever  the  teiin  used, 
the  effect  intended  was  what  naturally 
happened,  viz.,  a  boycott.  In  fact,  that 
the  teiTHS  mean  the  same  thing  in  the 
procedure  of  the  Federation  does  not 
seem  doubtful.  Its  constitution' provides 
for  a  committee  on  boycotts  to  be  ap- 
pointed by  the  president  at  the  annual 
convention;  it  was  to  such  a  committee 
on  boycotts  that  the  resolution  of  Bech- 
told  was  refeiTed,  and  by  that  committee 
it  was  referred  to  the  Executive  Council. 
Over  15  pages  of  the  printed  affidavits 
are  filed  with  I'eports  of«  the  "  organ- 
izes "  of  the  Federation  from  all  i^arts 
of  the  country,  published  in  the  Federa- 
tionist. 

These  almost  -invariably  contain  the 
statement  that  "  all  American  Federa- 
tion of  Labor  boycotts  are  being  pushed 
as  thoroughly  as  possible."  In  the  con- 
vention of  the  Federation  held  in  No- 
vember, 1906,  a  motion  to  concur  in  the 
report  of  a  certain  committee  was  car- 
ried; this  report  is  as  follows: 

"  At  the  twenty-fifth  annual  conven- 
tion of  the  American  Federation  of  La- 
bor, held  in  Pittsburg,  attention  was 
called  to  the  large  number  of  firms  on 
the  unfair  list  and  the  necessity  of  re- 
ducing the  same  so  that  we  could  make 
our  declarations  of  unfairness  effective. 

"  This  committee  finds  that  not  many 
changes  have  occui*red  during  the  past 
year  and  believe  that  some  action  must 
be  taken  in  order  to  secure  the  co-opera- 
tion of  the  labor  press.  We  can't  expect 
the  labor  press  to  give  the  space  it  would 
require  to  publish  the  names  of  all  these 
firms,  and  without  publicity  the  intent 
of  the  boycott  is  defeated. 

"  We  believe  that  some  measure  must 
be  adopted  to  find  out  if  the  national, 
international,  or  local  unions  who  are 
responsible  for  the  boycotts  ai'e  doing 
their  duty  to  bring  about  the  desired  re- 
sults. Therefore,  we  recommend  that  the 
organizations  that  have  fiims  on  the 
'  We  Don't  Patronize '  list  of  the  Am- 
erican Federation  of  Labor,  beginning 


January  1,  1907,  report  every  three 
months  to  the  Executive  Council  of  the 
American  Federation  of  Labor  what  ef- 
forts they  are  making  to  render  the  boy- 
cott effective.  Failure  to  report  for  six 
months  shall  be  sufficient  cause  to  re- 
move such  boycotts  as  are  not  reported 
on  from  the  '  We  Don't  Patronize '  list 
of  the  American  Federation  of  Labor." 

It  will  be  noticed  that  here  the  terms 
'•'Unfair,"  "We  Don't  Patronize,"  and 
boycott  are  used  interchangeably.  In 
the  affidavit  of  one  of  the  defendants  in 
this  case,  he  speaks  of  the  resolution  in- 
troduced at  the  Minneapolis  convention 
relative  to  a  dispute  "  between  one  of  the 
organizations  affiliated  with  the  Amer- 
ican Federation  of  Labor  "  and  plaintiff 
as  follows :  "  This  resolution  sought  the 
endorsement  of  the  American  Federation 
of  Labor  in  the  declaration  of  a  boy- 
cott by  that  organization,  the  Interna- 
tional Brotherhood  of  Foundry  Em- 
ployees." 

It  is  well  settled  law  that  all  who  ac- 
cede to  a  consjDiracy  after  its  formation 
and  while  it  is  in  execution,  and  all  who 
with  a  knowledge  of  the  facts  concur  in 
the  plans  orginally  fonned  and  aid  in 
executing  them  are  fellow-conspirators. 

They  commit  an  offence  when  they  be- 
come parties  to  the  transaction  or  fur- 
ther the  original  plan.  .  ,  . 

Upon  the  record  as  presented,  and  for 
the  reasons  stated,  I  am  of  the  oi^inion 
that  the  plaintiff  is  entitled  to  be  pro- 
tected by  an  injunction  until  the  final 
hearing  of  the  case,  and  I  will  sign  an 
order  restraining  the  defendants  sul)- 
stantially  as  prayed  in  the  bill. 

Order  Granting  Injunction  Pendente  Lite. 
This  cause  coining  on  to  be  heard  upon  the 
petition  of  tlie  complainant  for  an  injunction 
pendente  lite  as  prayed  in  the  bill,  and  the  de- 
fendants' return  to  the  rule  to  show  cause 
issued  upon  the  said  petition,  having  been 
argued  by  the  solicitors  for  the  respective 
parties,  and  duly  considered,  it  is  thereupon 
by  the  court,  this  18th  day  of  December,  A.  D. 
1907,  ordered  that  the  defendants,  the  Ameri- 
can Federation  of  Labor,  Samuel  Gompers, 
Frank  Morrison,  John  B.  Lennon,  .James  Dun- 
can, John  Mitchell,  James  O'Connell,  Max 
Morris,  Denis  A.  Hayes,  Daniel  J.  Keefe, 
William  D.  Huber,  Joseph  F.  Valentine,  Rod- 
ney   L.     Thixton,     Clinton    O.     Buckingham, 
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Herman  C.  Poppe,  Arthur  J.  Williams,  Samuel 
R.  Cooper,  and  Edward  L.  Hickman,  their  and 
each  of  their  agents,  servants,  attorneys,  con- 
federates, and  any  and  all  persons  acting  in  aid 
of  or  in  conjunction  with  them  or  any  of  them 
be,   and  they  hereby  are,   restrained   and   en- 
joined until  the  final  decree  in  said  cause  from 
conspiring,  agreeing,  or  combining  in  any  man- 
ner to  restrain,  obstruct,  or  destroy  the  business 
of  the  complainant,   or  to   prevent  the  com- 
plainant from  carrying  on  the  same  without 
interference  from  them  or  anj^  of  them,   and 
from  interfering  in  any  manner  -with  the  sale 
of  the  product  of  the  complainant's  factory  or 
business  by  defendants,  or  b}'  any  other  person, 
firm,    or   corporation,    and    from   declaring   or 
threatening  any  boycott  against  the  complain- 
ant, or  its  business,  or  the  product  of  its  factory, 
or  against  any  person,  firm,  or  corporation  en- 
gaged in  handling  or  selling  the  said  product, 
and  from  abetting,  aiding  or  assisting  in  any 
such  boycott,  and  from  printing,  issuing,  pub- 
lishing, or  distributing  through  the  mails,   or 
in  any  other  manner  any  copies  or  copy  of  the 
American  Federationist,   or  any  other  printed 
or  written  newspaper,  magazine,  circular,  letter, 
or  other  document  or  instrument  whatsoever, 
which  shall  contain  or  in  any  manner  refer  to 
the  name  of  the  complainant,  its  business,  or 
its  product  in  the  "We  Don't  Patronize"  or 
the  "Unfair"  list,  of  the  defendants,  or  any 
of    them,    their    agents,    servants,    attorneys, 
confederates,  or  other  person  or  persons  acting 
in  aid  of  or  in  conjunction  with  them,  or  which 
contains  anj'  reference  to  the  conaplainant,  its 
business   or   product    in    connection    with   the 
term  "Unfair,"  or  -wath  the  "We  Don't  Patron- 
ize" list,  or  vnih.  any  other  phrase,   word  or 
words  of  similar  import,  and  from  publishing 
or  otherwise  circulating,  whether  in  writing  or 
orally,  any  statement,  or  notice,  of  anj'  kind  or 
character  whatsoever,  calling  attention  of  the 
complainant's    customers,    or    of    dealers    or 
tradesmen,    or    the    public,    to    any    boycott 
against   the    complainant,    its   business   or   its 
product,  or  that  the  same  are,  or  were,  or  have 
been  declared  to  be  "Unfair,"  or  that  it  should 
not  be  purchased  or  dealt  in  or  handled  by  any 
dealer,  tradesman,  or  other  person  whomsoever, 
or  by  the  public,  or  anj'  representation  or  state- 


ment of  like  effect  or  import,  for  the  purpose 
of,  or  tending  to,  any  injurj'  to  or  interference 
^\-ith  the  complainant's  business,  or  with  the 
free  and  unrestricted  sale  of  its  product,  or  of 
coercing  or  inducing  any  dealer,  person,  firm, 
or  corporation,  or  the  public,  not  to  purchase, 
use,  buy,  trade  in,  deal  in,  or  have  in  possession 
stoves,  ranges,  heating  apparatus,  or  other 
product  of  the  complainant,  and  from  threat- 
ening or  intimidating  any  person  or  persons 
whomsoever  from  buying,  selling,  or  otherwise 
dealing  in  the  complainant's  product,  either 
directly,  or  through  orders,  directions,  or  sug- 
gestions to  committees,  associations,  officers, 
agents,  or  others,  for  the  performance  of  any 
such  acts  or  threats  as  hereinabove  specified, 
and  from  in  any  manner  whatsoever  impeding, 
obstructing,  interfering  with,  or  restraining  the 
complainant's  business,  trade,  or  commerce, 
whether  in  the  State  of  Missouri,  or  in  other 
States  and  Territories  of  the  United  States,  or 
elsewhere  wheresoever,  and  from  soliciting,  di- 
recting, aiding,  assisting,  or  abetting  any  person 
or  persons,  company',  or  corporation  to  do  or 
cause  to  be  done  any  of  the  acts  or  things 
aforesaid. 

And  it  is  further  ordered  by  the  court  that 
this  order  shall  be  in  full  force,  obligatory  and 
binding  upon  the  said  defendants  and  each  of 
them,  and  their  said  officers,  members,  agents, 
servants,  attorneys,  confederates,  and  all  per- 
sons acting  in  aid  of  or  in  conjunction  with 
them,  upon  the  ser\-ice  of  a  copy  thereof  upon 
them  or  their  solicitors  or  solicitor  of  record  in 
this  cause;  Provided,  The  complainant  shall 
first  execute  and  file  in  this  cause,  with  a  surety 
or  sureties  to  be  approved  by  the  court  or  one 
of  the  justices  thereof,  an  undertaking  to  make 
good  to  the  defendants  all  damage  by  them 
suffered  or  sustained  by  reason  of  wrongfully 
and  inequitabh'  suing  out  this  injunction,  and 
stipulating  that  the  damages  may  be  ascer- 
tained in  such  manner  as  the  justice  of  this 
court  shall  direct,  and  that,  on  dissolving  the 
injunction,  he  may  give  judgment  thereon 
against  the  principal  and  sureties  for  said  dam- 
ages in  the  decree  itself  dissohing  the  injunc- 
tion. 

(Signed)  Ashley  M.  Gould, 

Justice. 


THE    INDUSTRIAL    WORLD. 


On     April     23,     President 
New  Federal  -d  m.       •        j     xi 

Employers'     i^oosevelt     Signed    the    em- 

Iiiability         plovers'  liability  bill  recently 

passed    by    Congress.     The 

bill   makes   railroads   or   other   common 

carriers,    while    engaged    in    interstate 

commerce,  liable  for  the  injury  or  death 

of  an  emi^loyee  if  the  injury  or  death 


results,  in  whole  or  in  part,  from  the 
negligence  of  any  of  the  officers,  agents, 
or  employees  of  such  carriers,  or  by 
reason  of  any  defect  or  insufficiency  in 
equipment.  This  provision  is  made  ap- 
plicable also  to  carriers  in  the  Terri- 
tories, the  District  of  Columbia,  the 
Panama  Canal  Zone,  and  other  posses- 
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sious  of  the  United  States.  It  is  pro- 
vided that  in  any  action  brought  under 
the  provisions  of  the  bill  the  injured 
employee  shall  not  be  held  to  have  as- 
sumed the  risk  of  his  employment  in  any 
case  where  the  violation  by  the  carrier 
of  any  statute  for  the  safety  of  em- 
ployees contributed  to  the  injury  or 
death  of  the  employee.  Any  contract, 
rule,  regulation,  or  device  to  enable  the 
can-ier  to  exempt  itself  from  liability 
under  the  act  is  rendered  void  by  a  spe- 
cific declaration  to  that  end.  Provision 
is  made,  however,  that  the  carrier  shall 
receive  credit  for  any  contribution  made 
to  the  employee  or  his  family  in  the 
form  of  insurance,  relief,  benefit,  or  in- 
demnity. An  action  for  the  recovery  of 
damages  must  be  commenced  within  two 
years  from  the  date  of  the  cause  of  the 
suit. 

The  President,  before  signing  the  bill, 
submitted  it  to  the  Attorney-General  for 
an  opinion  upon  its  constitutionality. 
The  Attorney-General  in  his  opinion  in- 
dicated that  the  bill  was  confined  in  its 
scope  to  "  common  carriers  by  rail- 
roads "  as  distinguished  from  the  act 
declared  unconstitutional  by  the  Su- 
preme Court,  which  embraced  "  all  com- 
mon carriers  engaged  in  interstate  com- 
merce and  foreign  commerce."  The  At- 
torney-General then  showed  through 
court  decisions  and  constitutional  inter- 
pretations that  this  restriction  does  not 
make  the  act  repugnant  to  the  Constitu- 
tion, but  is  in  line  with  State  statutes 
which  have  been  upheld  in  the  highest 
tribunals. 


The  nme-hour  law  for  tram 
Nine-hour         i  .   i  n 

Law  for  Rail-  despatchers    and    operators, 

road  Teieg-  passed  by  the  Fifty-ninth 
Congress,  went  into  effect 
throughout  the  United  States  on  March 
4  and  gave  employment  to  several  thou- 
sand operators,  many  of  whom  had  been 
idle  since  the  disastrous  strike  of  last 
Summer.  This  law  provides  that  in  of- 
fices, towers,  stations,  and  other  places 
where  operators  are  concerned  in  the 
movement  of  trains,  no  operators  shall 
be   permitted   to   work   more   than   nine 


hours  in  24  if  the  station  is  open  contin- 
uously, nor  more  than  13  hours  out  of 
the  24  if  the  office  is  operated  only  dur- 
ing the  daytime. 

The  law  also  prescribes  that  no  mem- 
ber of  a  train  crew  shall  be  required  or 
permitted  to  work  longer  than  16  hours 
at  a  stretch. 


The  following  decision, 
Federal  probably    the    first    of    its 

Arbitration,  j^i^fj^  ^gg  rendered  by  Mar- 
tin C.  Knapp,  Chairman  of 
the  Interstate  Commerce  Commission, 
and  Charles  P.  Neill,  United  States 
Commissioner  of  Labor,  acting  as  me- 
diators in  a  controversy  between  the 
Southern  Railway  and  its  employees : 

"  The  undersigned  mediators  who  have 
endeavored  to  settle  the  pending  contro- 
versy between  the  Southern  Railway  and 
allied  companies  and  their  contract  la- 
bor, have  found  the  employees  unwilling 
at  this  time  to  accept  a  reduction  of 
wages,  because,  in  the  opinion  of  these 
employees,  the  present  depression  in 
business  has  not  continued  for  a  suffi- 
cient period  to  justify  a  reduction. 

"  Under  all  the  circumstances  of  the 
case,  irrespective  of  its  merits,  we  are  of 
the  opinion  that  the  interests  of  the 
public  will  be  promoted,  as  well  as  the 
interests  of  all  parties  to  the  contro- 
versy, if  the  companies  shall  not  insist 
upon  the  proposed  reduction  at  this 
time.  Accordingly,  we  have  recom- 
mended to  the  companies  to  continue  the 
present  schedule  of  wages  until  July  1 
next,  upon  the  understanding  that  if,  by 
that  time,  business  conditions  have  not 
substantially  improved,  the  matters  in 
dispute  will  be  taken  up  again  by  the 
mediators  with  the  view  of  reaching 
such  an  agreed  adjustment  of  the  wage 
scale  as  may  seem  to  be  just  under  the 
conditions  then  existing. 

"  We  take  great  pleasure  in  announc- 
ing that  this  recommendation  has  been 
accepted  by  the  companies  and  by  their 
employees  in  the  operating,  mechanical, 
and  roadway  departments  represented 
bv  their  orffanizations." 
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Following  a  period  of  cur- 
wfgesin'th'^  bailment  of  production  by 
Cotton  In-  the  cotton  mills  of  Massa- 
chusetts for  several  weeks, 
the  manufacturers  decided  that  a  reduc- 
tion in  -wages  as  well  as  a  reduction  in 
hours  was  absolutely  necessary  for  meet- 
ing present  business  conditions.  Man- 
ufacturers claim  that  a  wage  reduction 
would  drive  out  of  the  country  the  un- 
desirable employees  who  were  taken  on 
during  the  period  when  labor  was  so 
scarce,  and  give  employment  only  to  the 
best  class  of  expert  help.  Cotton  mills  in 
Lowell,  New  Bedford,  Lawrence,  Barre, 
Sutton,  Winchendon,  Fitehburg,  Stur- 
bridge,  Amesbury,  Adams,  Attleborough, 
Methuen,  Salem,  Holyoke,  Waltham, 
and  Chicopee  have  reduced  wages,  in 
most  cases  averaghig  10  per  cent. 

On  March  12,  the  cotton  mills  of 
Lowell  posted  notices  announcing  a  10 
per  cent  reduction  in  wages  to  take  effect 
March  30.  The  Textile  Council  met  on 
March  17  to  consider  this  action  of  the 
manufacturers,  and  after  considerable 
discussion  decided  to  protest  to  the  mill 
agents  against  the  proposed  reduction 
in  wages.  In  accordance  with  this  action 
by  the  Council,  the  secretary  foi-warded 
the  following  letter  to  the  Lowell  Manu- 
facturers' Association : 

To  Members  op  Lowell  Manufactur- 
ers Association,  William  S.  South- 
worth,  Secretary. 
Gentlemen  :  At  a  meeting  of  the 
Lowell  Textile  Council  held  Tuesday  even- 
ing, March  17,  the  proposed  reduction  of 
10  per  cent  in  wages  in  cotton  mills  of  our 
city  came  up  for  action,  and  after  full 
discussion  of  the  question  I  was  instructed 
to  notify  you  that  the  Council  protests 
against  the  reduction  of  10  per  cent  in 
wages,  which  goes  into  effect  March  30, 
as  not  the  proper  remedy  for  the  present 
depression  in  the  cotton  industry.  That  a 
curtailment  of  production  is  at  all  times 
preferable  to  a  reduction  in  wages,  which 
reduces  the  purchasing  power  of  the  wage- 
earner. 

I  am  also  instructed  to  call  to  the  atten- 
tion of  members  of  your  Association  that 
up  to  the  time  of  the  stringency  in  the 
money  market  caused  by  the  panic  which 


followed  the  closing  of  the  doors  of  the 
Knickerbocker  Trust  Company,  of  New 
York,  the  cotton  industry  was  passing 
through  a  period  of  unexampled  prosperity, 
which  is  amply  proved  by  the  vast  earn- 
ings made  by  the  cotton  mills  in  Xew 
England  during  the  last  two  years  or  more. 

That  the  cotton  textile  workers  of  this 
city  co-operated  to  their  fullest  extent 
with  the  manufacturers  by  giving  them 
the  best  possible  service,  in  some  depart- 
ments running  their  machines  as  much  as 
70  hours  in  a  week.  And,  furthermore, 
the  wages  have  already  been  reduced  in 
some  departments  of  some  of  the  miUs, 
and  in  one  mill  in  particular  the  reduction 
averages  a  good  deal  more  than  the  pres- 
ent proposed  reduction. 

(Signed) 

On  behalf  of  the  Lowell  Textile 
Council,  Joseph  F.  Ashton,  Secretary. 

The  mill  agents,  on  March  23,  replied 
as  follows  to  the  prote.st  of  the  Textile 
Council : 

Lowell,  Mass.,  March  23,  1908. 
To  the  Lowell  Textile  Council: 

Gentlemen:  Your  letter  of  the  18th 
inst.,  by  your  secretary,  Mr.  Ashton,  was 
received  after  its  publication  in  the  papers. 
I  am  directed  by  our  association  to  reply 
as  follows  to  the  points  you  make: 

First,  as  to  your  protest  against  a  re- 
duction of  wages,  this  is  natural,  and  we 
can  say  only  that  we  greatly  regret  being 
obliged  to  make  the  change. 

Second,  to  your  expression  of  opinion 
that  curtailment  of  products  is  to  be  pre- 
ferred, we  reply  that  from  the  point  of 
view  of  the  mill  management  the  contrary 
is  the  case. 

Third,  as  to  our  alleged  recent  "vast 
earnings,"  we  have  —  some  of  us  —  made 
for  a  short  time  unusual  profits,  part  of 
which  have  been  paid  to  you,  and  a  very 
little  extra  to  stockholders;  and  some 
concerns  have  strengthened  themselves 
against  foreseen  adversity  by  adding  to 
their  quick  capital.  From  the  latter  course 
you  and  all  employees  benefit;  though  you 
may  not  appreciate  this,  the  fact  is  demon- 
strable. 

Lastly,  you  allege  a  recent  reduction  of 
wages  "  in  one  mill  in  particular."  You 
are  advised  that  our  association  refuses 
responsibility  for  such  action  by  any  mem- 
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ber  if  the  reduction  is  below  the  level  of 
the  general   scale. 

(Signed) 

For  the  Lowell  Manufacturers  As- 
sociation-, "W.  S.  SouTHWORTH,  Secre- 
tory. 

On  March  23,  a  reduction  of  wages 
in  the  New  Bedford  mills  was  announced, 
when  notices  were  posted  by  every  cor- 
poration in  the  city  to  the  effect  that  a 
cut  of  about  10  per  cent  would  become 
operative  after  April  6.  About  22,000 
operatives  were  affected,  16,000  in  the 
cloth  mills  and  6,000  in  the  yarn  mills. 

The  Textile  Council  met  on  March  24 
to  consider  the  order  of  the  cotton  man- 
ufacturers to  reduce  the  wages  on  April 
6.  It  was  voted  to  ask  for  a  conference 
with  representatives  of  the  mill  owners. 
The  Textile  Council,  which  represents 
the  union  operatives,  expressed  its  dis- 
approval of  the  proposed  reduction  in 
view  of  the  long  period  of  curtailment 
during  which  the  incomes  of  the  wage- 
earners  have  been  reduced,  and  because 
the  operatives  were  not  given  the  three 
weeks'  notice  of  a  change  in  the  wage 
schedules  they  had  been  led  to  expect  in 
the  past. 

A  conference  was  held  between  a 
committee  of  the  Cotton  Manufacturers 
Association  of  New  Bedford  and  the 
Textile  Council  on  March  31.  The  asso- 
ciation agreed  to  postpone  the  reduction 
for  one  week  in  view  of  a  previous  agree- 
ment that  in  case  of  wage  reductions  the 
operatives  should  be  given  three  weeks' 
notice.  The  manufacturers  refused  to 
make  any  further  concession. 

The  following  statement  was  given  out 
by  the  Textile  Council  as  the  argaiment 
used  by  the  members  to  the  manufac- 
turers: 

The  real  cause  for  asking  for  the  con- 
ference on  the  proposed  cutdown  of  about 
10  per  cent  in  the  mills  of  our  city  is  as 
follows:  First,  that  we  think  the  time  has 
not  yet  arrived  when  the  New  Bedford 
manufacturers  should  cut  down  the  wages 
of  the  operatives;  second,  thai  the  plan  of 
curtailment  has  not  had  a  fair  trial  up  to 
now  in  our  class  of  work;  third,  that  the 
immense    profits    through    the    past    three 


years  of  prosperity  should  enable  our  man- 
ufacturers to  run  at  least  three  months 
more  at  the  present  rate  of  wages  without 
any  serious  trouble  as  to  the  shrinkage  of 
fair  dividends;  fourth,  that  at  the  end  of 
that  time  we  can  better  judge  the  policy 
of  those  people  who  are  continually  clam- 
oring for  wage  reductions. 

Wage  reductions  in  the  face  of  the 
great  amount  of  money  accumulated  by 
the  manufacturers  the  past  three  years  are 
unfair  to  the  operatives,  and  our  manu- 
facturers should  pause  and  consider  the 
injury  they  will  bring  on  the  industry; 
that  they  will  subject  a  large  number  of 
the  operatives  to  a  less  than  living  wage. 
The  curtailment  through  which  the  opera- 
tives of  New  Bedford  have  gone  up  to 
now  will  be  as  nothing  to  the  feeling  that 
now  prevails  at  the  dread  of  a  cut  in  the 
already  small  wages  of  the  people,  and 
should  you  be  determined  to  cut  rather 
than  curtail  still  further,  the  blame  must 
rest  where  it  belongs. 

There  is  no  doubt  yon,  the  manufac- 
turers, will  tell  us  of  the  competition  you 
have  to  meet;  that  men  who  make  the 
same  goods  as  you  do  and  sell  in  the  same 
markets  have  cut  down,  and  that  you  have 
no  alternative  but  to  follow  in  their  wake; 
you  will  probably  tell  us  of  the  large 
wages  that  the  operatives  have  been  re- 
ceiving, that  they  are  larger  than  they  ever 
have  been  in  the  history  of  New  Bedford; 
but  we  can  also  add  that  we  work  harder 
and  are  better  skilled  than  any  operatives 
in  the  United  States. 

Later  the  Spinners,  Carders,  Weavers 
and  Loomfixers  Unions  voted  to  aceejit 
the  reduction  in  wages. 


A  decision  of  gTeat  import 
Lynn  Build-  to  labor  organizations,  ren- 
Di^pute.  ^  dered  by  the  Supreme  Judi- 
cial Court  of  Massachu- 
setts in  the  case  of  Reynolds  v,  Davis,  on 
April  2,  ordered  amended  the  veiy  broad 
injunction  restraining  the  officers  and 
members  of  the  Building  Trades  Council, 
of  Lynn,  and  its  affiliated  unions,  from 
interfering  with  the  business  of  the  em- 
Ijloyers  engaged  in  the  building  trades  of 
that  city.  The  original  dispute  had  its 
inception  in  Januaiy,  1906,  when  Car- 
penters  Union   No.   595   presented   the 
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master  carpenters  with  a  request  for  a 
uniforai  wage  of  41  cents  an  hour,  to 
take  effect  May  1,  1906,  instead  of  a 
sliding  scale  of  $2.75  to  $3  a  day  which 
the  employers  desired  to  continue.  This 
action  of  the  Carpenters  Union  was 
hastened  by  a  complaint  received  by  the 
union  from  the  Carpenters  District 
Council  of  Boston,  stating  that  members 
of  the  Lynn  Union  were  working  in 
Chelsea  for  less  than  41  cents  an  hour, 
the  minimum  wage  prescribed  in  the  ter- 
ritory under  the  jurisdiction  of  the  Bos- 
ton Council. 

The  Lynn  Union  thereupon  instructed 
its  members  to  observe  the  prevailing 
price  in  the  teiTitory  in  which  they  were 
at  work.  The  request  of  the  Carpenters 
Union  was  endorsed  by  the  Building 
Trades  Council,  and  during  the  next  few 
months  nearly  evei-y  union  affiliated  with 
the  Building  Trades  Council,  namely  the' 
unions  of  bricklayers  and  plasterers, 
plumbers,  lathers,  painters,  and  building 
laborers,  made  requests  for  increases  in 
wages.  The  Master  Builders  Associa- 
tion was  reorganized  and  held  several 
meetings  at  which  the  requests  made  by 
labor  organizations  were  given  consider- 
ation. The  Association  was  disposed  to 
grant  the  requests  for  increased  wages, 
but  opposed  gTanting  the  carpenters  a 
flat  rate  of  41  cents  an  hour.  The  Car- 
penters Union  insisted  upon  its  demands, 
and  no  settlement  was  reached.  On  May 
1,  some  60  employers  posted  open  shop 
notices  in  their  several  shops,  whereupon 
about  ISO  union  carpenters  left  work. 
On  June  1,  upon  the  termination  of  their 
agreements,  about  100  masons,  plas- 
terers, and  plumbers  went  out  in  sym- 
pathy. 

In  May,  a  bill  was  brought  by  Edward 
T.  Reynolds  and  other  members  of  the 
Master  Builders  Association  against 
Carpenters  Union  No.  595  and  other 
building  trades  unions,  and  the  officers, 
agents,  and  members  thereof,  seeking  to 
enjoin  them  from  interfering  with  the 
business   of   the   complainants,    alleging 


that  members  of  the  unions  named  had 
conspired  to  injure  the  business  of  the 
employei-s,  had  left  work  ui  consequence 
of  orders  of  the  union,  and  had  intimi- 
dated and  threatened  the  workmen  of 
the  complainants.  The  respondents  filed 
an  answer  denying  any  conspiracy, 
threats,  or  attempts  at  intimidation,  but 
admitting  that  some  of  them  had  acted 
as  pickets  near  the  places  of  business 
of  the  complainants.  The  case  was  re- 
ferred to  a  master  and  on  his  report, 
which  was  confinned  by  the  Court,  July 
23,  1906,  a  final  decree  was  entered  by 
the  Court,  December  10,  1906,  restrain- 
ing the  respondents  from  interfering 
with  the  complainants'  business  by  ob- 
structing, annoying,  intimidating,  or  in- 
terfering with  any  persons  having  busi- 
ness with  the  complainants  or  seeking  to 
enter  into  contracts  or  other  business  re- 
lations with  them.  The  decree  restrained 
respondents  from  threatening  to  cause  a 
strike  among  the  employees  of  persons 
having  business  relations  with  the  com- 
plainants. The  case  then  went  to  the 
Supreme  Court  on  an  appeal  and  the 
decision  of  the  Superior  Court  was  af- 
firmed. 

The  Court  held  the  strike  unlawful 
and  unjustifiable  because  of  one  of  the 
rules  of  the  Building  Trades  Council 
which  provided  that  grievances  of  an  em- 
ployee against  his  employer  should  be 
taken  up  by  the  executive  board  of  the 
Council,  and  if  the  employer  should  re- 
fuse to  comply  with  the  decision  of  the 
board  he  was  to  be  reported  as  "  un- 
fair," and  a  continued  refusal  would  re- 
sult in  the  removal  of  all  union  men 
from  his  employ.  A  strike  to  enforce 
this  rule  was  declared  by  the  Court  to 
be  an  illegal  combination,  to  stop  which 
an  injunction  should  be  granted.^ 

Chief  Justice  Knowlton  dissented 
from  the  opinion  of  the  other  justices, 
holding  that  the  labor  union  has  the 
right  to  frame  its  own  rules  and  regula- 
tions for  organization,  that  he  finds 
nothing  in  those  of  the  carpenters  that 


'  The  opinion  of    the   Court  delivered    bj-  Justice  Loring    is    given   in    full  on  pages  206-210   of    this 
Bulletin. 
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he  would  not  expect  to  find  in  any  well 
organized  labor  union,  and  that  with- 
out investigation  it  would  be  imi^ossible 
for  any  labor  union  to  get  ar  the  facts. 

The  majority  opinion  held  that  the 
names  of  the  Building  Trades  Council 
and  local  unions  should  be  stricken  from 
the  title  of  the  case  as  they  were  not 
properh'  joined,  being  unincorporated 
associations;  that  the  master  failed  to 
deal  with  the  real  question  involved  in 
the  ease  and  tiat  therefore  his  reported 
facts  had  no  bearing  on  the  case.  The 
action  of  the  lower  Court  was  sustained 
and  the  bill  ordered  amended. 

It  was  reported  that  Carpenters  Union 
No.  595  would  a^Dpeal  from  this  deci- 
sion to  the  Supreme  Court  of  the  United 
States. 


The  State  Board  of  Concil- 

W.  L.  Doug-   "a^jQ,^  a,^^  Arbitration  made 

las  Shoe  Co.  s 

Union  Con-     an  award  in  the  controversy 

*''^°*-  between  the  W.  L.  Douglas 

Shoe  Co.  and  its  employees.  The  arbi- 
tration contract  between  employer  and 
employees  provided  that  "  in  case  of 
failure "  between  the  two  parties  "  to 
mutually  adjust  any  dispute  or  griev- 
ance "  a  joint  application  should  be 
made  to  the  State  Boax'd  for  a  decision 
on  the  matters  in  dispute. 

An  amending  provision  of  the  con- 
tract, agreed  to  on  October  26,  1905, 
provided  as  follows: 

It  is  agreed  that  Sectioti  11  of  the 
within  contract  shall  be  construed  to  mean 
that  the  employer  has  a  right,  at  any  time, 
to  change  its  system  or  to  introduce  new 
methods  in  the  manufacture  of  its  product, 
but,  in  such  cases,  notice  of  the  change 
is  to  be  given  at  once  to  the  local  union, 
or  unions,  affected,  and  the  price,  when 
made,  either  by  mutual  agreement,  or  by 
arbitration,  shall  date  from  the  time  of 
making  the  change.  There  shall  be  no  in- 
terruption of  work  on  account  of,  or  inter- 
ference with,  such  changes  while  prices 
are  being  fixed. 

The  State  Board's  decision  follows : 
The  employer  transferred  the  manufac- 


ture of  a  certain  grade  of  shoe  from  Fac- 
tory 1  to  Factory  2,  where  lower  grades 
are  made,  and  claims  such  transfer  "is  a 
change  of  system  and  method  within  the 
meaning  of  their  arbitration  contract  as 
only  No.  2  grade  work  will  be  required." 
The  employees  contend  that  the  transfer 
of  work  as  made  by  the  employer  "  is  not 
a  change  of  system  or  method  within  the 
meaning  of  the  arbitration  contract." 

The  question  of  temporary  prices  to  be 
paid  for  the  labor  performed  on  the  prod- 
uct so  transferred  is  not  before  the  Board 
for  adjudication.  It  is  included  in  Section 
11,  as  amended,  in  the  following  words: 
"  Pending  a  decision,  wages  shall  be  paid 
on  account,  at  the  rate  which  the  j^arties 
hereto  agree  upon  to  be  just." 

The  parties  submit  to  the  Board  the 
following  question :  "  Is  the  W.  L.  Doug- 
las Shoe  Company  within  its  rights,  as  de- 
fined in  Section  11  of  their  contract  as 
amended,  in  transferring  No.  1  product  to 
No.  2  factory  without  paying  the  No.  1 
price,  until  the  same  is  settled  mutually  or 
by  arbitration?" 

Having  considered  said  application  and 
heard  said  parties  by  their  duly  authorized 
representatives,  the  Board  decides  that  the 
W.  L.  Douglas  Shoe  Company  is  within  its 
rights,  as  defined  in  Section  11  of  its  con- 
tract as  amended,  in  transferring  the  man- 
ufacture of  what  was  formerly  No.  1  prod- 
uct to  the  No.  2  Factory  without  paying 
the  No.  1  price,  until  the  same  is  settled 
mutually  or  by  arbitration. 

The  Boot  and  Shoe  Workers  Union 
has  decided  that  the  union  stamp  con- 
tract can  not  be  continued  under  such 
conditions,  as  it  would  allow  any  finn 
to  reduce  wages  at  any  time  by  trans- 
feiTing  the  work  from  factories  where 
high  prices  are  paid  to  factories  where 
the  i^rices  are  lower.  On  April  1,  a  com- 
munication from  General  President 
Tobin,  of  the  Boot  and  Shoe  "Workers 
Union,  was  received  by  the  Joint  Shoe 
Council  of  Brockton,  urging  that  it  was 
a  most  important  duty  of  all  local  unions 
concerned  to  present  at  once  to  the  W. 
L.  Douglas  Shoe  Co.  price  lists  covering 
the  25  cases  of  $3.50  shoes  transferred 
by  the  company  to  its  No.  2  Factory  to 
pay  No.  2  prices  instead  of  the  No.  1 
lists. 
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General  President  Tobin  notified  tlie 
AV.  L.  Douglas  Shoe  Co.  of  a  desire  to 
terminate  the  present  stamp  contract 
November  1  next,  the  date  of  expira- 
tion, thus  leaving  it  to  the  Douglas  Co. 
to  open  further  negotiations.  The  local 
unions  have  been  notified  to  let  the  mat- 
ter drop  for  the  present.  President  To- 
bin states  that  in  view  of  the  State 
Board's  decision  under  the  present  eon- 
tract  there  would  be  nothing  to  prevent 
the  company  from  opening  a  No.  3  fac- 
tor}' and  making  its  No.  2  shoes  there. 
When  prices  for  shoes  are  made  the 
unions  intend  that  there  shall  be  a  com- 
plete understanding  as  to  conditions. 


FaU  River      The  Weavers  Union  of  Fall 
"Weavers  and  _.  a       -i    i        -Ci. 

Slasher  Tend-  River,  on  April  1,  after  a 

ers  Secede        session  of  two  hours,  voted 

from  the  .  ' 

U.  T.  W.  A.    to      withdraw      from      the 

United    Textile    Workers    of    America, 

because  of  an  increased  per  capita  tax. 

The  meeting  had  been  called  especially 
to  act  upon  a  recommendation  from  a 
special  committee  that  had  been  ap- 
pointed to  look  into  the  matter  of  in- 
crease in  the  per  capita  tax  of  the 
United  Textile  Workers  of  America. 
The  resolve  of  the  committee  as  pre- 
sented to  the  special  meeting,  held  on 
April  1,  was  as  follows :  "  That  the 
National  Federation  of  Weavers  recom- 
mend to  its  attached  locals  to  send  a  full 
delegation  to  the  next  convention  of  the 
United  Textile  Workers  to  have  the  sense 
of  a  resolution  adopted  that  the  mem- 
bers of  the  Weavers  Union  think  the 
best  interests  of  the  textile  workers  can 
be  best  served  by  being  organized  in 
national  craft  unions."  This  recom- 
mendation was  adopted,  and  then  a  mo- 
tion that  the  union  withdraw  from  the 
United  Textile  Workers  of  America  was 
made  and  carried. 

The  union  has  a  membership  of  about 
3.000,  and  there  were  about  1.50  members 
present  at  the  meeting  held  on  April  1. 
These  150  members  represented  a  senti- 
ment of  a  much  larger  number  in  the 
decision   that   was   taken,   for   in   manv 


cases  there  is  a  head  of  a  family  who 
will  cast  a  vote  rei3resenting  the  senti- 
ment of  three,  four,  and  sometimes  five 
other  members  of  the  family,  also  mem- 
bers of  the  union,  but  not  present  and 
voting. 

One  week  later  the  Slasher  Tenders 
Union  voted  to  withdraw  fi-om  the 
United  Textile  Workers,  and  on  April 
14  the  Weavers  Union,  of  New  Bed- 
ford, voted  not  to  pay  the  increased  per 
capita  tax  and  to  write  President  Golden 
of  the  United  Textile  Workers  to  attend 
the  next  meeting  of  the  union  and  pre- 
sent the  national  organization's  side  of 
the  case. 


Boston.  On  March  30, 
Recent  about   75   union   capmakers 

Disputes.  struck  for  improved  work- 
ing conditions. 

Boston.  On  April  1,  about  150  gran- 
ite cutters  employed  in  12  shops  in  Bos- 
ton struck  for  an  increase  in  wages  to 
42  cents  an  hour.  The  principal  trouble 
in  making  a  settlement  was  the  question 
as  to  whether  the  agi'eement  should  run 
for  one  or  three  years,  the  employers 
asking  for  a  three-year  agTeement  and 
the  union  for  a  one-year  agreement. 

Boston.  On  April  1,  several  team- 
sters emploj^ed  by  a  local  company 
struck  against  a  reduction  in  wages  of 
$1  a  week. 

Chicopee.  On  April  20,  about  20  cot- 
ton spinners  struck  against  a  10  per 
cent  reduction  in  wages.  Thi*ee  days 
later  nearly  all  returned  to  work. 

Clinton.  On  April  1,  about  35  car- 
penters struck  for  an  increase  in  wages 
from  $3  to  $3.28  a  day.  A  few  days 
later  the  increase  was  granted  by  the 
master  carpenters. 

Fall  River.  On  April  1,  several 
union  roofers  struck  for  an  increase  in 
daily  wages  from  $2.50  to  $3. 

Lenox.  On  April  1,  the  union  paint- 
ers struck  for  an  increase  in  wages  to 
$3.25  a  day. 

Loicell.  On  March  31,  about  38 
beamers    and    drawinsf-in    a'irls    struck 
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against  a  10  per  cent  reduction  in  wages. 
All  returned  to  work  the  following  day, 
having  been  convinced  of  the  futility  of 
maintaining  a  strike. 

Lowell.  On  April  5,  the  Brussels 
Weavers  Union  voted  unanimously  to 
continue  the  strike  at  the  Bigelow  Car- 
pet Co.'s  mills  indefinitely. 

Lynn,  On  April  14,  13  ironers  em- 
ployed in  a  loeal  shoe  factory  struck  on 
account  of  a  disagi'eement  with  the  firm 
over  prices  on  certain  classes  of  work. 

Milford.  On  April  1,  about  300  steam 
enguaeers,  derrickmen,  and  quairy- 
men  struck  owing  to  the  failure  of 
the  three  unions  to  obtain  certain  eon- 
cessions  from  the  granite  manufacturers. 
The  engineers  asked  for  the  Saturday 
half-holiday  during  the  entire  year  in- 
stead of  during  the  summer  months 
only,  a  renewal  of  the  wage  scale  of  $16 
for  a  45-hour  week,  and  time  and  one- 
half  for  overtime.  The  manufacturers 
offered  $14  to  $16  a  week  of  48  hours 
and  regular  rates  for  overtime.  The 
quarrymen  and  derrickmen  asked  for  an 
increase  from  27  cents  to  30  cents  an 
hour  for  45  hours  a  week.  The  manu- 
facturers would  only  gTant  27  cents  an 
hour  for  48  hours  a  week.  One  hundred 
and  thirty  gi-anite  cutters  were  thrown 
out  of  work.  One  of  the  companies  in- 
volved offered  emplojonent  to  50  of  its 
cutters  at  its  works  in  "Worcester,  but 
the  union  refused  to  accept  the  offer  and 
voted  to  remain  out  until  a  settlement 
was  made  with  the  engineers. 

New  Bedford.  On  April  13,  the  card- 
ers in  the  employ  of  one  of  the  cotton 
mills  stiiick  against  a  reduction  in 
wages. 

Quincij.  On  April  1,  about  108  en- 
gineers employed  at  the  granite  quar- 
ries struck,  owing  to  the  failure  of  the 
engineers  and  the  manufacturers  to 
agTee  upon  a  new  wage  scale.  The  en- 
gineers asked  for  an  increase  in  wages 
from  $16  to  $20  a  week.  Saturday  half- 
holiday  for  three  months,  and  a  fireman 
for  every  boiler  of  150  horsepower  or 
over.  Nearly  every  quarry  was  affected, 
and  work  was  practically  at  a  standstill. 


About  300  polishers  were  thrown  out  of 
work,  being  unable  to  work  when  the 
power  was  shut  off. 

The  Granite  Cutters  Union  and  the 
Granite  Manufacturers  Association 
agreed  upon  a  new  pi-ice  list,  and,  with 
the  exception  of  four  points,  settled  the 
questions  at  issue.  It  was  agreed  that 
the  four  disputed  points  should  be  sub- 
mitted to  the  National  Board  of  Con- 
ciliation, composed  of  I'epresentatives  of 
the  National  Granite  Industries  of  the 
United  States  and  the  International 
Granite  Cutters  Union. 

The  committee  heard  the  points  in  dis- 
pute and  decided  in  favor  of  the  cut- 
tei's.  But  the  Granite  Manufacturers 
Association  objected  to  abiding  by  this 
decision.  The  claim  was  made  that 
one  member,  who  represented  the  man- 
ufacturers, was  not  a  member  of  the 
executive  committee  of  the  National 
Granite  Industries  nor  of  the  associa- 
tion, and  that  he  acted  for  another  mem- 
ber of  the  International  Granite  Cut- 
ters Union,  and  that  consequently  the 
action  of  the  board  was  null  and  void. 

To  this  objection  the  Granite  Cutters 
Union  of  Quincy  asserted  that  the  re- 
port of  the  board  of  arbitration  was 
signed  by  every  member  and  that  even 
though  one  member  of  the  board  could 
not  sit  legally  it  would  not  invalidate 
the  action  of  the  other  five  members. 

The  failure  of  the  association  and  the 
cutters'  union  to  arrive  at  a  settlement 
did  not  result  in  a  suspension  of  Avork 
in  the  stone  cutting  yards  because  the 
cutters  agreed  to  continue  at  work 
pending  a  settlement  of  the  disputed 
points  by  the  joint  council,  and  they 
kept  their  word.  Owing  to  strikes 
in  other  branches  of  the  trade,  however, 
many  stonecutters  were  laid  off,  and 
as  it  was  a  month  before  the  joint  coun- 
cil reported.  The  cutters  out  of  work 
were  the  worst  off  of  any  branch  of  the 
trade  because  they  could  not  di"aw  strike 
money,  there  being  no  strike  in  their 
branch  on  account  of  their  agreement 
to  continue  at  work  pending  a  settle- 
ment of  the  four  points  in  dispute. 
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The  polishers  settled  their  bill  and  re- 
turned to  work  the  last  week  in  March, 
but  the  engineers  are  still  out  on  strike 
and  the  quarrymen  are  unable  to  work, 
as  their  old  bill  expired  March  1  and 
no  new  bill  had  been  agreed  upon.  The 
quarrymen  asked  for  an  increase  of 
from  26  to  30  cents  an  hour,  but  offered 
to  compromise  at  28.  This  was  accepted 
by  the  manufacturers  providing  the  na- 
tional association  would  back  up  the 
Quiney  association,  but  the  national 
association  refused  to  do  so  and  left 
the  Qumcy  manufacturers  willing  to 
l^ay  the  28  cents  but  not  allowed  to  do 
so  by  the  national  organization.  The 
work  of  the  quarrymen  here  is  much 
more  hazardous  than  in  other  granite 
centers. 

On  April  21,  the  quaiTymen  and  the 
manufacturers  signed  an  agreement  by 
which  the  quarrymen  will  receive  26 
cents  an  hour  for  the  first  year  and  28 
cents  for  the  following  two  years.  In 
all  other  respects  the  new  agreement  is 
the  same  as  that  which  expired  Feb- 
ruary 29. 

Eockport.  The  strike  of  engineers  at 
the  granite  quarries,  which  has  been  on 
for  eight  weeks,  was  settled  on  April  21, 
and  the  men  returned  to  work  the  fol- 
lowing day.  An  agTeement  for  three 
years  was  signed,  giving  many  of  the 
men  a  substantial  increase  in  wages.  A 
minimum  wage  and  the  eight-hoiu'  day 
were  established  for  the  first  time.  All 
of  the  old  men  will  be  reinstated. 

Springfield.  On  April  2,  about  300 
painters  struck  for  the  Saturday  half- 
holiday  with  pay  during  the  eutii'e  year. 
The  Painters  Union  voted  to  accept  the 
services  of  the  State  Board  of  Concilia- 
tion and  Arbitration,  but  the  Master 
Painters  Association  refused,  stating 
that  there  was  nothing  to  arbitrate. 

No  strikes  of  any  importance  took 
place  in  Massachusetts  on  the  first  of 
May,  although  many  trade  unions  have 
requested  the  employers  for  increases  in 
wages  and  reductions  in  hours  of  labor, 
as  well  as  for  renewals  of  wage  sched- 
ules which  expired  on  May  1. 


Boston.     A    new    organiza- 

„      TT  •         tion    to    be    known    as    the 
New  Unions 

Organized.  Ready-made  Tailors  Union 
of  the  United  Brotherhood 
of  Tailors  was  formed  on  March  31  at 
164  Canal  St. 

Boston.  On  April  19,  the  Council  of 
Federated  Trades  of  the  New  York,  New 
Haven  and  Hartford  R.R.  was  organ- 
ized. The  trades  represented  in  the 
Council  are  blacksmiths,  boilermakers, 
car  workers  and  carmen,  steamfitters, 
machinists,  ear  and  locomotive  painters, 
upholsterers,  and  metal  workers. 

Boston.  The  Massachusetts  State 
council  of  Wood,  Wire,  and  Metal  Lath- 
ers was  f  oi-med  April  26,  delegates  being 
present  from  all  the  local  lathers'  unions 
in  the  State. 

Brockton.  A  committee,  appointed  by 
the  lasters  who  were  fonnerly  members 
of  Local  No.  100,  of  the  Boot  and  Shoe 
Workers  Union,  the  charter  of  which 
was  recently  revoked,  made  application 
for  a  new  charter. 

Haverhill.  About  20  former  members 
of  Barbers  Union  No.  391  organized  an 
independent  union  on  April  1.  It  was 
voted  to  hold  meetings  every  two  weeks 
and  impose  dues  of  25  cents  a  month 
upon  each  member.  The  members  of  the 
new  organization  were  dissatisfied  with 
a  decision  recently  rendered  by  the  Gen- 
eral President  of  the  Journeymen  Bar- 
bers International  Union  of  America, 
declaring  the  election  held  on  December 
5  illegal.  Action  was  taken  by  Local  No. 
391  regarding  the  21  suspended  mem- 
bers, by  allowing  them  one  week  in 
which  to  pay  the  fines  which  had  been 
imposed  upon  them  for  non-payment  of 
dues.  On  May  6,  the  members  who  had 
secceeded  from  the  Local  No.  391  were 
reinstated. 

Lynn.  A  local  union  of  stationary 
engineers  in  Lynn  received  a  charter 
from  the  International  Union  of  Steam 
Enginemen  on  March  31.  About  90  per 
cent  of  that  craft  in  Lynn  were  reported 
to  have  joined  the  organization. 

Lynn.  A  new  union  of  waiters, 
waitresses,  etc.,  was  organized  on 
April  1. 
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Worcester.  A  union  of  newsboys 
was  organized  during  the  latter  part  of 
March  to  be  affiliated  with  the  American 
Federation  of  Labor. 


It  is  of  some  public  interest 
Unions  Favor  to  note  that  organized  labor 
sWp!°'^^'"'  1^'^s  asserted  itself  in  favor 
of  State  ownership  of  rail- 
roads. The  Boston  Central  Labor 
Union,  at  its  meeting  on  April  5, 
adopted  definite  declarations  relative  to 
the  eventual  disposition  of  the  Bos- 
ton &  Albany  and  the  Boston  & 
Maine  Railroads.  Resolutions  were  ap- 
proved which  were  ordered  sent  to  all 
the  membei'S  of  the  Legislature  and  to 


all  the  labor  unions  in  the  State.  It 
was  resolved  that  the  lease  of  the  Bos- 
ton &  Albany  Railroad  to  the  New  York 
Central  and  Hudson  River  Railroad  be 
canceled,  the  charter  of  the  former  re- 
voked and  the  road  taken  by  the  Com- 
monwealth; and  that  the  State  buy  the 
Boston  &  Maine  R.R.  stock  now  held 
by  the  New  York,  New  Haven  &  Hart- 
ford R.R.  interests  and  keep  it  for  the 
future  protection  of  industrial  and  busi- 
ness interests.  In  connection  with  the 
Boston  &  Albany  resolutions  it  was  re- 
ported that  the  Massachusetts  State 
Branch  of  the  American  Federation  of 
Labor  had  unanimously  declared  in 
favor  of  canceling  the  Boston  &  Albany 
lease  and  the  purchase  and  ojieration  of 
the  railroad  by  the  State. 


ANNUAL  KEPOETS  OF  THE  BUREAU  OF  STATISTICS 
OF  LABOR. 


The  following  Issues  of  the  annual  reports  of  this  Department  remain  In  print,  and  will 
be  forwarded  when  requested  upon  receipt  of  85  cents  for  each  cloth  bound  copy  or  5  cents 
for  each  part. 


1898.  This  report  contains  a  special 
report  on  Unemployment,  and  Labor  Chro- 
nology  for  the  year  1893. 

189<l.  Contains,  I.  Social  and  Industrial 
Changes  In  the  County  of  Barnstable; 
II.  Graded  Weekly  Wages,  1810-1891,  sec- 
ond part;  III.  Labor  Chronology  for  1896. 

1807.  Contains,  I.  Comparative  Wages 
and  Prices,  1860-1897;  II.  Graded  Weekly 
Wages,  1810-1891,  third  part;  III.  Labor 
Chronology  for  1897. 

1898.  Contains,  I.  Sunday  Labor;  II. 
Graded  Weekly  Wages,  1810-1891,  fourth 
part;  III.  Labor  Chronology  for  1898. 

1809.  Contains,  I.  Changes  In  Conduct- 
ing Retail  Trade  In  Boston  since  1874;  II. 
Labor  Chronology  for  1899. 

1900.  Contains,  I.  Population  of  Mas- 
sachusetts in  1900;  II.  The  Insurance  of 
Worklngmen ;  III.  Graded  Prices,  1816-1891. 

1903.  Contains,  I.  Race  In  Industry; 
II.  Free  Employment  Offices  in  the  United 
States  and  Foreign  Countries;  III.  Social 
and  Industrial  Condition  of  the  Negro  in 
Massachusetts;  IV.  Labor  and  Industrial 
Chronology  for  1903. 


1909.  Contains,  I.  Industrial  Education 
of  Working  Girls ;  II.  Cotton  Manufactures 
In  Massachusetts  and  the  Southern  States ; 
III.  Old-age  Pensions;  IV.  Industrial  Op- 
portunities not  yet  Utilized  in  Massa- 
chusetts; V.  Statistics  of  Manufactures: 
1903-1904;  VI.  Labor  and  Industrial  Chro- 
nology. 

1006.  Contains,  I.  The  Apprenticeship 
System;  II.  Trained  and  Supplemental  Em- 
ployees for  Domestic  Service;  III.  The  In- 
corporation  of  Trade  Unions;  IV.  Statistics 
of  Manufactures :  1904-1905 ;  V.  Labor  Laws 
of  Massachusetts;  VI.  Labor  and  Industrial 
Chronology. 

1907.  Part  I.  Strikes  and  Lockouts  In 
Massachusetts,  1906;  Part  II.  Recent  British 
Legislation ;  Part  III.  Industrial  Opportu- 
nities not  yet  Utilized  In  Massachusetts 
[second  report] ;  Part  IV.  Annual  Statistics 
of  Manufactures  —  Comparisons  for  1905  and 
1906;  Part  V.  First  Annual  Report  of  the 
State  Free  Employment  Offices.  (Parts  VI 
and  VII  in  preparation.) 


ANNUAL  REPORTS  ON  THE  STATISTICS  OF  MANUFAC- 
TURES. 


Publication  begun  In  1886,  but  all  volumes 
previous  to  1893  (and  1901)  are  now  out  of 
print.  Each  volume  contains  comparisons, 
for  identical  establishments,  between  two 
or  more  years  as  to  Capital  Devoted  to  Pro- 
duction, Goods  Made  and  Work  Done,  Stock 
and  Materials  Used,  Persons  Employed, 
Wages  Paid,  Time  in  Operation,  and  Pro- 
portion of  Business  Done.  Beginning  with 
the  year  1904,  the  Annual  Report  on  the 
Statistics  of  Manufactures  was  discontinued 


as  a  separate  volume  and  now  forms  a  part 
of  the  Report  on  Labor. 

The  volumes  remaining  in  print  are 
given  below,  the  figures  in  parentheses  in- 
dicating the  amount  of  postage: 

1808  (16  c.) ;  1894  (16  c.) ;  1895  (15  c.) ; 
1890  (10  C);  1897  (10  C);  1898  (16  C), 
contains  also  a  historical  report  on  the  Tex- 
tile Industries;  1899  (10  c);  1900  (10  c); 
1908  (10  c);  1908  (10  c). 


SPECUL  REPORTS. 


A  Manual  of  Distributive  Co-operation— 
1885  (postage  6  c.) . 

Reports  of  the  Annual  Convention  of  the 
National  Association  of  Officials  of  Bureaus 


of  Labor  Statistics  In  America  — 1902, 1908 
1904,  1905,  1906,  and  1907  (postage  6  cents 
each). 


LABOE  BULLETINS. 


These  Bulletins  contain  a  large  variety  of  Interesting  and  pertinent  matter  on  the  Social 
and  Industrial  Condition  of  the  Workingman,  together  with  leading  articles  on  the  Condi- 
tion of  Employment,  Earnings,  etc.  The  following  numbers  now  remaining  in  print  will 
be  forwarded  upon  receipt  of  five  cents  each  to  cover  the  cost  of  postage. 


No.  46,  February,  1907.  Unemploy- 
ment In  Massachusetts  — State  Free  Em- 
ployment  OiHce  —Insurance  against  Un- 
employment in  Foreign  Countries  —  The 
Metropolitan  District—  Population :  Boston 
and  Massachusetts  —  Labor  Legislation: 
United  States  and  Canada,  1906  —  Industrial 
Agreements  —  Excerpts  —  Statistical  Ab- 
stracts —  Industrial  Information. 

No.  50,  JTnne,  1907.  Manufactures: 
Massachusetts  and  Other  States,  No.  3,  Com- 
parison by  States  —  Changes  In  Rates  of 
Wages  and  Hours  of  Labor  in  Massachu- 
setts, 1906  —  Free  Emplojinent  Offices  —  Es- 
timated Population  of  Massachusetts  Cities, 
1906-1910  — Trade  Unions  in  Foreign  Coun- 
tries  —  Quarterly  Record  of  Strikes  and 
Lockouts  —  Trade  Union  Notes  —  Industrial 
Agreements— Recent  Court  Decisions  Re- 
lating to  Labor  —  Excerpts— Statistical  Ab- 
stracts-Industrial Information- Index  to 
Bulletins  Nos.  45  to  50. 

No.  SI,  July-Anen>t,  1007.  The 
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